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- JouRNAL is published 
to advance sound thinking in 
the field of insurance law re- 
lating to Life, Health and 
Accident, Fire and Casualty, 
Automobile, and Negligence, 
and to review unfolding de- 
velopments of interest and im- 
portance. Thus the JouRNAL 
presents timely articles on 
pertinent subjects of insur- 
ance law, digests of recent 
decisions, comments on pend- 
ing legislation, reviews of 
legal articles in contemporary 
publications, and other fea- 
tures reflecting the changing 
scene of insurance law within 
its scope of coverage. 


In the interest of stimulating 
current thought and frank 
discussion of significant rele- 
vant topics in insurance law, 
the pages of the JourNAL are 
made freely available. Be- 
cause of this open policy of 
expression, no editorial re- 
sponsibility is assumed for the 
ideas and opinions set forth. 
On this basis contributions 
are invited. 
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Suicide as Fraud on the Insurer 


by ALBERT EWING, JR. 


rr’ HE TITLE of this 
article, “Suicide as 
Fraud on the Insurer,” 
could be more fully worded, 
“Suicide as a Defense to 
an Action Upon a Life In- 
surance Policy Containing 
No Suicide Clause, or In- 
tent to Commit Suicide 
Before Policy Issued, as 
a Defense in an Action 
Upon a Life Insurance 
Policy.” 
Suicide, as fraud on the 
insurer, may be the basis 
of a defense in a suit upon 
a life insurance policy even 
though the policy contains 
no exemption as to lia- 
bility for death by suicide. 
The ground upon which 
such a defense may be 
predicated is that the in- 
sured, after the issuance of the policy, con- 
summated his intention to commit suicide, 
the intention having existed prior to the 
issuance of the policy, and thereby per- 
petrated a fraud upon the insurer. Under 
such circumstances, constructive fraud ex- 
ists as a matter of law regardless of the 
insured’s intent to commit an actual fraud 
upon the company. The logic of this con- 
clusion is that intent to defraud is deter- 
mined by acts rather than by hidden mental 
peregrinations. 


What Intent Is 


It has been aptly said that the intent with 


which an act is done denotes a state of 
mind and can be proved only from expres- 
sions or conduct, or both, considered in the 
light of given circumstances. State v. John- 
son, 84 S. C. 45, 65 S. E. 1023 (1909). Intent 
is a mental attitude made known by acts. 
People v. Haxer, 144 Mich. 575, 108 N. W. 
90 (1906). It is an emotion seldom if ever 
capable of direct or positive proof, but is 
determined by deductions from the acts and 
facts as they would be drawn by a reason- 
ably prudent man. Hagerty v. Hagerty, 186 
Iowa 1329, 172 N. W. 259 (1919). 
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Modern law writers have 
generally advocated a re- 
sort to the objective rather 
than the subjective test in 
determining intent. Indeed, 
in the law of contracts 
where intent is of primary 
concern, it has been recog- 
nized that a contract is 
an obligation attached by 
the mere force of law to 
certain acts of the parties, 
usually words which or- 
dinarily accompany and 
represent a known intent. 
“Tf, however, it were 
proved by twenty bishops 
that either party, when he 
used the words, intended 
something else than the 
usual meaning which the 
510 law imposes upon them, 

he would still be held, un- 
less there were some mutual mistake, or 
something else of the sort.” Hotchkiss v. 
Nat’! City Bank of New York, 200 Fed. 287, 
293, (1911); Williston & Thompson on Con- 
tracts, Sec. 94, p. 295. 


One cannot escape the consequences of his 
acts or spoken words which, when given 
the interpretation of a reasonable man, clearly 
indicate a conclusion different from that 
professed by the speaker. A party to a 
contract is bound by the meaning of the 
words and phrases used in their accepted 
sense regardless of what he may claim to 
have been his mental intent. 


Upon these general fundamental principles it 
has been held recently in the case of Metro- 
bolitan Life Insurance Company v. Hedgepath, 
181 Tenn. — 185 S. W. (2d) 906, 10 CCH 
Lire CAses 550 (1945), that, where an in- 
sured under an industrial life insurance policy 
containing no exemption clause as to the 
death benefits in event of suicide, expressed 
his intention to commit suicide during the 
year preceding the issuance of the policy 
and committed suicide nineteen days after 
its delivery, a fraud had been perpetrated 
upon the insurer, and that the beneficiary, 
the insured’s wife, was not entitled to re- 
cover. 
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Accident or Suicide? 


Although reported decisions involving the 
defense of suicide are fairly numerous, the 
majority of the cases deal with issues of 
fact where the controversy was as to lia- 
bility under accident policies, or accident 
provisions in life policies. The question in 
these cases (where the policies except death 
by suicide from the policy liability) is whether 
or not the insured’s death was the result of 
accident or of suicide. The decisions in 
many of such cases turn upon the construc- 
tion of the exclusion clauses, that is, whether 
or not the policy provisions are to be con- 
strued so as to exempt the company from 
liability where the insured took his life whether 
while he was sane or insane, or whether the ex- 
clusion is allowed only in case of technical or 
criminal suicide, which exists only where the 
insured intentionally kills himself while sane. 
In these cases, the burden of proof is upon 
the claimants to establish their claims under 
the provisions of the policies. 

In many other cases involving straight life 
policies containing clauses exempting the 
insurer from liability in event the insured 
commits suicide, the burden is upon the 
insurer to establish its defense of suicide 
under the policy provisions. 


The English and the U. S. Rules 


In determining liability under policy provi- 
sions concerning suicide, the courts of some 
states follow the so-called English rule. How- 
ever, the courts of the majority of states 
follow the rule announced in Mutual Life 
Insurance Co. of New York v. Terry, 82 U. S. 
580, 21 L. Ed. 236 (1873), and The Con- 
necticut Mutual Life Insurance Co. v. Akens, 
150 U. S. 468, 37 L. Ed. 1148 (1893), which 
has been referred to as the United States 
Supreme Court rule. Applied to policies 
with suicide exemption clauses, the English 
rule excludes self-destruction from the policy 
coverage where the insured realizes the physi- 
cal consequences of his intended act of self- 
destruction; whereas, the rule of the Terry 
and Akens cases allows recovery if the in- 
sured’s mind was so deranged at the time 
of the act as to deprive him of an under- 
standing of the moral consequences of the 
act, or if the act was the result of an un- 
controllable insane impulse. 


A few states, notably Colorado, Missouri 
and Utah, by statutes limit the right of the 
insurer in life insurance policies to obtain 
complete policy exemption from liability for 
suicidal death. 
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The Supreme Court of the United States in 
the case of Ritter v. Mutual Life Insurance 
Company of New York, 169 U. S. 139, 42 
L. Ed. 693 (1898), took the view that the 
insured’s estate should not benefit from his 
suicide. 

Mr. Justice Harlan delivered the opinion for 
the court, pointing out that William M. 
Runk was insured to the extent of $315,000 
at the time of the execution of the policies 
involved in the case, and that during the 
year of his death, he increased his insurance 
an additional $200,000, the amount being 
payable to his estate. It was also stated in 
the opinion that at the time of his death he 
was heavily indebted by reason of misappro- 
priation of monies entrusted to him, and 
that he had expressed himself that he would 
pay this debt with his life even though he 
seemed to regret the disgrace of suicide. 
Further evidence showed the annual pre- 
miums upon his life insurance were largely 
in excess of his ability to pay. 


Under these circumstances the court dis- 
cussed in detail the interpretation of the 
policy, which did not contain an exclusion 
from liability in event of suicide, and strongly 
advanced its view that death of the insured 
from suicide was not within the contempla- 
tion of the parties; that a different view 
would attribute to them a purpose to make 
a contract that could not be enforced without 
injury to the public; that it was contrary to 
public policy and good morals. 


The Ritter case has not been generally 
followed by the state courts and the premise 
upon which it is based has been declared 
to be actuarially unsound in that premiums 
are determined upon mortality experience 
including death from all causes, and, there- 
fore, loss from all causes should be com- 
pensated. Jackson v. Loyal Additional Benefit 
Association, 140 Tenn. 495, 205 S. W. 318 
(1917). 

In the case of Whitfield et al. v. Aetna Life 
Insurance Co. of Hartford, Connecticut, 205 
U. S. 489, 51 L. Ed. 895 (1907), the Supreme 
Court of the United States, in an opinion 
written by Mr. Justice Harlan, held that the 
statute of Missouri excluding suicide as a 
defense on policies of life insurance unless 
suicide was contemplated at the time appli- 
cation was made for the policy, was valid 
and that if the company issued a policy 
subject to the statute, it was bound thereby 
and precluded from making the defense. 
The court took express cognizance of the 
Ritter case but stated that the statute could 
not be disregarded on the grounds of public 
policy since the legislature had seen fit to 
declare the law on the subject. 
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Under the facts in the Ritter case it would 
appear that the insured not only intended 
to take his life when the policy in question 
was issued, but also intended to do so for 
the reason of collecting a large sum from 
the insurance company, that is, apparently 
actual fraud was intended. Under these cir- 
cumstances it can be easily understood that 
the court would take the opportunity of con- 
demning strongly such conduct. While it is 
probable that the broad rules announced in 
the opinion have not been followed in later 
decisions by the various state courts, the 
result reached in the Ritter case appears 
to be correct. 


Evidence of suicide is nearly always of a 
circumstantial nature, and consequently plain- 
tiffs usually advocate theories to demon- 
strate the plausibility of accident, whereas 
the defendants seek to show motive for 
suicide, evidence of powder burns, and other 
circumstances to establish the probability 
of suicide and the improbability of accident. 
In nearly every such case the presumption 
against suicide is invoked to bolster the 
plaintiffs’ position. While a discussion of 
the “presumption against suicide” is beyond 
the scope of this article, since the question 
is so closely related to the “defense of suicide”, 
perhaps it is appropriate to mention a few 
of the salient elements of the presumption. 
Frequently this presumption is erroneously 
considered to be one in favor of accidental 
death, whereas there is no such presumption 
in law, the only presumption being that man 
loves life too much to destroy his own and 
no one is presumed to commit intentionally 
an immoral act and the common-law crime 
of self-destruction. 


Presumption Against Suicide 


The decisions following the opinion of Mr. 
Justice Harlan in Travelers Ins. Co. v. 
McConkey, 127 U. S. 661, 32 L. Ed. 308 
(1888), are numerous and uniform in holding 
that there is a presumption against volun- 
tary self-destruction. Because of this pre- 
sumption the burden has been imposed by 
the courts upon the party making the de- 
fense to introduce some material evidence 
of suicide. The presumption against suicide 
is effective only where the evidence shows 
that the death was caused either by acci- 
dental injury or by suicidal act of the de- 
ceased, but does not disclose which act caused 
the death, in which event the presumption 
will operate to entitle the plaintiff to a 
recovery unless the defendant can produce 
material evidence to overcome the presump- 
tion. As in every action, the affirmative of 
the issue rests upon the party seeking a 
recovery, and the plaintiff is aided in this 
respect merely by the presumption against 
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suicide which may be given effect only in the 
absence of countervailing evidence. Provi- 
dent Life & Acc. Ins. Co. v. Prieto, 169 Tenn. 
124, 83 S. W. (2d) 251 (1935). 


The Burden of Proof 


A clear statement of the rule is given in the 
opinion delivered by the New Jersey Court 
of Errors and Appeals on April 19, 1945, 
in the case of Kirschbaum v. Metropolitan 
Life Insurance Company, 10 CCH Lire Cases 
886, as follows: 


“ 


...... . the presumption is for the 
use of the trial court in determining whether 
a prima facte case has been established so 
as to justify the trial court in requiring the 
defendant to come forward with evidence at 
the peril of suffering a direction of a verdict 
against him, if he fails to do so.... the 
sound rule finds support in the recommenda- 
tions of the American Law Institute as em- 
bodied in its Model Code of Evidence, Rule 
#704 and the comment thereunder reading: 
‘when the basic fact of a presumption has 
been established in an action, the existence 
of the presumed fact must be assumed unless 
and until evidence has been introduced which 
would support a finding of its non-existence 
or the basic fact of an inconsistent pre- 
sumption has been established. 


wee takattan A presumption, to be an efficient 
legal tool, must (1) be left in the hands of 
the judge to administer, and not be submitted 
to a jury for decision of the question when 
it is “rebutted” or ceases to have compelling 
force; (2) be so administered that the jury 
never hear the word presumption used since 
it carries unpredictable connotations to dif- 
ferent minds; and (3) be embodied in a 
rule easy of application by the judge in the 
hurry of trial. This rule meets these tests. 
It expresses the Thaverian theory that the 
sole procedural effect of a presumption is to 
be upon the party asserting the non-existence 
of the presumed fact the burden of producing 
evidence of its non-existence.’” 

There is no legal presumption that one who 
is found dead, died from accidental means. 
The presumption is that he died from natural 
causes. The presumption is that he was not 
murdered and that he did not commit suicide. 
Nichols v. Mutual Life Ins. Co. of New York, 
178 Tenn. 209, 6 CCH Lire Cases 641, 156 
S. W. (2d) 436 (1941), 22 Corpus Juris 95. 


Suicide as Fraud—The Hedgepath Case 


Where death was the result of undisputed 
intentional self-destruction and the intent 
existed shortly prior to, or at the time of, 
the application for the policy, and within a 
reasonably brief time thereafter, the suicide 
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was executed, it was held in the Hedgepath 
case that the insured perpetrated a fraud 
upon the insurer; therefore, the policy was 
procured by fraud and was void from its 
inception. 

Ogle V. Hedgepath applied for a $500 policy 
of industrial life insurance with the Metro- 
politan Life Insurance Company on October 
2, 1941, at which time he was fifty-six years 
of age. The policy was delivered to him on 
November 1, 1941. He had been married 
to Pearl Hedgepath, his second wife and 
the plaintiff in the case, for about seven 
years. They had no children; however, the 
insured had seven children by a former mar- 
riage with Lena Hedgepath, whom he had 
deserted. The insured was a man who had 
little regard for the responsibilities of life 
and spent most of his occupied time in 
performing odd jobs. His married life did 
not seem to bring him much happiness and 
he showed little concern over the fact that 
his second wife had worked ever since her 
marriage to support both of them. He ap- 


parently sought the sympathy of neighbors, ° 


to whom he expressed his intention “to 
cross the river Jordan”, and to whom he stated 
that he would not be “here much longer”. 
During a period of approximately a year 
prior to November 19, 1941, the date upon 
which he shot himself with a pistol, he made 
such statements and at intervals marked 
dates upon a calendar, in a neighbor’s home, 
indicating the date on which he expected to 
take his life. Although several of these dates 
passed uneventfully, the last date which was 
marked on the calendar was that on which 
he actually ended his life. 


Other Precedents 


There are very few cases which turn upon 
the narrow issue of the Hedgepath case. 
While the authorities are almost in unanimity 
on the proposition that no recovery can be 
had under a policy where the insured con- 
templated suicide at the time of its issuance, 
the only reported case which the writer has 
read in which the specific question was 
determinative prior to the decision of the 
Hedgepath case, was that of Smith v. National 
Benefit, 4 N. Y. S. 521/ affirmed 123 N. Y. 
85, 25 N. E. 197 (1890). In that case the 
insured committed suicide for the manifest 
purpose of having his debts paid with the 
proceeds of the policies. It appears there- 
fore, that the Hedgepath case is one of the 
very few upon the subject which have been 
brought to the highest court of any state. 
The Tennessee Court, however, was not en- 
tirely without judicial guidance from its own 
decision. In the opinion delivered in Jackson 
v. Loyal Additional Benefit Association, supra, 
the court held: 
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“The cases affirming liability do not cover 
instances where the insurance was procured 
with the intention of committing suicide. It 
is recognized that such conduct would be 
a fraud on the insurer and defeat the policy. 
We have no such case before us. This 
certificate was carried over twenty years.” 


Although the plaintiff in the Jackson case 
recovered, the Court clearly indicated that 
this conclusion was reached because the evi- 
dence would not sustain a finding that the 
insured intended suicide prior to the issuance 
of the policy. 

It is significant to note that the sum in- 
volved in the Hedgepath case was only $500, 
an amount too small to support the idea 
that the insured was motivated by any de- 
sire to secure the death benefits of the policy 
for his wife, the beneficiary. Other facts 
show that the insured was not on very good 
terms with his wife, and indicate no desire 
upon his part to benefit her. Partially for 
these reasons and also on the ground that 
“ ... persons who talk about killing them- 
selves don’t do it. . .”, the trial judge gave 
judgment for the plaintiff, stating in his 
opinion that he did not believe that the 
insured intended an actual fraud upon the 
company. The Court of Appeals held that 
the insured intended suicide but did not 
intend to defraud the company. The Supreme 
Court, in reversing both of the lower courts, 
grounded its opinion upon the broader and 
sounder foundation that the company was 
injured by the fraud whether constructive or 
actual, since the intent to commit suicide 
existed before the policy was issued, and 
the act was executed soon thereafter in con- 
formity with the intent. 


Objective Test of Intent 


Undoubtedly the court also recognized that 
the objective test should be applied in de- 
termining intent and gave effect to the rule 
that decisions by judges as well as jury 
verdicts must be based on more than mere 
speculation, or judicial guessing, as to what 
may have been the insured’s actual intent. 
To hold otherwise would have placed upon 
the defendant the burden of proving a prac- 
tical impossibility, that is, whether or not 
the insured actually intended fraud upon the 
insurer. 

The defendant carried the burden of proving 
fraud by numerous witnesses who testified 
as to the words and acts of the insured which 
indicated his intent. Negative testimony of 
the plaintiff’s witnesses was not considered 
of any important weight by any of the courts 
that considered the case, for the reason that 
the statements of these witnesses that they 
had not heard the insured indicate his inten- 
tion to commit suicide, in no wise contra- 
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dicted the positive testimony of the defendant's 
witnesses who heard the insured on numer- 
ous occasions express such intention during 
the months immediately preceding the issu- 
ance of the policy. 

The Supreme Court of Tennessee in sus- 
taining the defendant’s theory stated: “..... 
the case does not turn upon the intention 
of the deceased to defraud the company, but 
the question presented is, whether or not 
his repeated threats and acts amounted to 
a fraud upon the insurance company such as 
would invalidate the policy.” 


->>>%« 


Echoes of S.E. U.A. 





The court clearly recognized the fraudulent 
effect upon the company of the insured’s 
words and acts coupled with his actual self- 
destruction. The court also applied the rule 
that fraud may be committed by silence. 
“We must give consideration to the declared 
intention of the insured, which was un- 
known to the insurance company, and its 
legal effect upon the rights of the parties.” 
Because of the uniqueness of the Hedgepath 
case, the leading one in Tennessee on the 
specific issue, it may be that it will serve 
as a guide in the deliberations on similar 
cases by the courts of other states. 


A cee 


In the wake of the S. E, U, A. atom bomb the courts continue to relocate the 
respective boundaries of state and federal jurisdiction. On June 29, 1945 the 


United States Circuit Court of Appeals for the Ninth Circuit reversed the holding 
of the Idaho District Court that the Idaho countersignature law was an uncon- 
stitutional restriction on interstate commerce. Said the Court of Appeals: 
“According to appellees, the court below, in holding the Idaho statute in conflict 
with the commerce clause, relied on the decision in United States v. Southeastern 
Underwriters Ass'n, 322 U. S. 533 [5 CCH Fire and Casualty Cases 194]. We see 
no good reason for the holding. The Court in the Southeastern Underwriters case 
pointed out that, for constitutional purposes, certain activities of a business may 
be intrastate while other phases of the same business may be interstate. “There 
are’, said the Court, ‘other activities which though subject to Federal regulation 
are so intimately related*to local welfare that in the absence of Congressional 
action, they may be regulated or taxed by the states.’ A survey of the laws of 
the state of Idaho relating to the business of writing workmen’s compensation and 
employers’ liability insurance makes it clear enough that such activities and the 
local servicing of policies of that character are intimately bound up with the 
state’s program for the security and welfare of workmen.” 


On July 19, the New York Supreme Court in Mendola v. Dineen upheld the New 
York law requiring the licensing of foreign insurers, as “regulatory and protective 
measures of a reasonable character and a proper exercise of the police power.” 

. “The foregoing provisions in no sense control or hinder the flow of interstate 
commerce. They may have an incidental effect on such commerce, but only in 
a measure which is far overshadowed by the necessity for such regulation for 
the protection of the residents of this state in a field where experience has 


repeatedly demonstrated that such protection is essential. Foreign corporations 


and their agents are not prevented from doing business in New York; they are 
merely required to abide by the same rules and regulations which apply to 
domestic insurers and their agents Whatever uncertainty may have existed 
as to the scope of the decision in U. S. v. SEUA was settled by Public Law 15 
of the 79th Congress. In enacting this legislation Congress recognized the 
necessity of state regulation of foreign insurance companies doing business within 
their borders and specifically expressed its intention to leave: such regulation to 
the states.” 
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Trauma v. Contributing Disease 
In Accidental Death 


by ALRIC ANDERSON 


eter cerns DISEASE as affecting 
liability for benefits under accidental death 
provisions of life insurance policies has been 
a fruitful field for litigation. The writer re- 
cently appealed three cases to the Supreme 
Court of the State of Minnesota, arising out 
of this problem. 


The Kundiger Cases 


Mr. Kundiger, a laborer, had for a period 
of approximately ten years handled bales of 
paper weighing from “fifty to sixteen hundred 
pounds and over”. In November, 1940, he 
consulted his family physician, who found 
that he was suffering from lymphatic leukemia 
and arranged for him to receive X-ray treat- 
ments as an outpatient at the University of 
Minnesota Hospital. Lymphatic leukemia 
is a rare disease and incurable. Some of its 
manifestations are a revolutionary growth of 
white blood corpuscles and the enlargement 
of the spleen, liver and lymph glands. Kundi- 
ger continued working six and seven days 
a week except for two short intervals. On 
January 26, 1943, he returned home from 
work at the usual hour, but contrary to his 
usual custom, went to bed suffering pain. 
The following day two fresh scratch marks 
were observed on his left shoulder, black 
and blue and swelling appeared on the left 
side of his neck, and he experienced difficulty 
in speaking and breathing. The swelling 
and black and blue increased, and he died 
February 2, 1943. 

The widow commenced three actions, one 
under the compensation act and two for the 
recovery of the double indemnity benefits of 
life insurance contracts. The compensation 
case was tried before the referee of the in- 
dustrial commission, a member of the Minne- 
sota Bar, who awarded compensation. The 
insurance carrier appealed to the industrial 
commission, which at that time consisted of 
two commissioners, both laymen. The com- 
missioners reversed the referee and found 
“that said accident did not in any manner 
aggravate a pre-existing condition of lymphatic 
leukemia, from which disease the employe 
died on February 2, 1943”. The widow ap- 
pealed to the Supreme Court. It is not 
unusual for the Supreme Court of Minnesota 
to reverse the commission even on a ques- 
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tion of fact in cases involving workmen’s 
compensation. The compensation act of 
Minnesota is “highly remedial”, and the Su- 
preme Court has held: 


Those who are below normal, have a weakness 
or a disease, are also within its protection. Com- 
pensation is not dependent upon any implied 
assumption of perfect health. It does not ex- 
clude the weak or physically unfortunate. 


However, in Kundiger v. Waldorf Paper 
Products Company, 15 N. W. (2d) 486, the 
Supreme Court affirmed the commission 
stating: 

This court is not the trier of facts. That duty, 
by statute, has been given to the industrial 
commission. The record, we believe, can leave 
no one in doubt that the duty has been dis- 
charged with thorough and painstaking care. 


The second case was Kundiger v. Metro- 
politan Life Insurance Company, 15 N. W. 
(2d) 487, 10 CCH Lire CasEs 82. This ac- 
tion was brought to recover under the double 
indemnity feature of the policy which reads 
in part as follows: 

No accidental death benefit will be paid... if 
death is caused or contributed to, directly or 
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indirectly, or entirely or partially by disease or 
by bodily or mental infirmity. 


This case was tried before a jury which re- 
turned a verdict for the plaintiff. The trial 
court, on motion, set aside the verdict as to 
the double indemnity. The Supreme Court 
reinstated the verdict because there was evi- 
dence to support it. 


The third action was Kundiger v. Prudential 
Insurance Company of America, 17 N. W. 
(2d) 49, 10 CCH Lire Cases 422, and was 
tried before a jury with substantially the 
same record as the other two cases. After 
plaintiff rested, the trial court directed a 
verdict against the plaintiff. The Supreme 
Court reversed the trial court, with two 
dissenting opinions, and ordered a new trial. 
The Prudential petitioned for a reargument, 
which was denied. 


Mrs. Kundiger as petitioner before the in- 
dustrial commission and as plaintiff in the 
double indemnity actions, like all litigants, 
was interested in results rather than in the 
science of law, and felt that reform was 
needed inasmuch as she had proved in the 
double indemnity actions that death was due 
to injury, but in the compensation case, on 
substantially the same record, she was un- 
able to satisfy the court that the injury 
“hastened” death one second. Neither was 
she satisfied with “consistency” as defined 
by the Supreme Court in the Metropolitan 
case: 

She is now here with the jury’s verdict in her 
favor on a similar though not identical issue, 
and consistency on our part, as well as con- 
tinued recognition of the respective functions of 


court and jury, require that she be given the 
benefit of the same principles. 


Mrs. Kundiger was of the opjnion that the 
governor should have the power to recon- 
cile these three decisions thereby awarding 
her the benefits of the compensation act. 
Her attorney is of the opinion that laymen 
should not be entrusted with the responsi- 
bility of deciding questions of law and of 
fact such’ as arose in this action. The sugges- 
tion that licensed lawyers only are qualified 
conforms with the spirit of a constitutional 
amendment now being sponsored by the 
Minnesota Bar Association. 


A Leading Case 


The landmark Minnesota case which coun- 
sel for the insurance companjes often cite, 
in many jurisdictions, is White v. Standard 
Life & Accident Insurance Co., 95 Minn. 77, 
103 N. W. 735. This case was tried in 1905 be- 
fore insulin was discovered and used for the 
treatment of diabetes. The insured, a diabetic, 
suffered injury, to wit, a “broken thumb”. 
He died four days later in a diabetic coma. 
The court in setting aside the verdict said: 
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. . . if the injury be the proximate cause of 
death, the company is liable, but, if an injury 
and an existjng bodily disease or infirmity con- 
cur and cooperate to that end, no liability 
exists. If, however, the injury be the cause of 
the infirmity or disease—if the disease results 
and springs from the injury—the company is 
liable, though both cooperate in causing death. 
. .. if the accidental injury be of such a nature 
as to cause death solely and independently of 
the disease, liability exists. . . . The rule of 
proximate cause, as applied to actions of negli- 
gence, cannot be applied in its full scope to 
contracts of this nature. (Italics supplied.) 


However, subsequent decisions have modi- 
fied this rule. 


The Wolfangel Case 


In Wolfangel v. Prudential Insurance Com- 
pany, 209 Minn. 439, 296 N. W. 576, the in- 
sured was a milk driver of “untiring vigor 
who operated a large milk route”. A brother 
milk driver saw him limping out of an alley. 
Wolfangel stated that he fell on the ice, but 
no evidence whatsoever was found of in- 
jury to his body. Twelve days later he died 
of syphilis, which concededly was in his 
body unbeknown to him. After a verdict 
for the beneficiary, the insurance company 
appealed. The verdict was upheld, the 
court saying: 

. . . recovery is allowed wherever the accident 
and its effects, acting upon an imperfect state 
of health, can be said to have been the prow 
mate cause of death. (Italics supplied.) 


In Kundiger v. Metropolitan, supra, the court 
said: 

The rule of proximate cause, as applied to 
actions of negligence, cannot, however, be ap- 
plied in its full scope to contracts of this nature 
(citing White v. Standard L. @ A. Co.).... 
recovery can be had only if death resulted 
“solely’’ (not proximately) from injuries re- 
ceived through accidental means. . . . The doc 
trine of proximate cause is applicable ‘‘only to 
aid in determining whether or not the loss was 
caused solely by the accident or act against 
which the indemnity was given.”’ 


In the Prudential case, the “sole cause” was 
further defined, the court saying: 

Under the rule of that case (Wolfangel), even 
the fact that Kundiger would not have died from 
the effects of the trauma had there been no 
leukemia in his system is not decisive that the 
trauma was not the sole cause of his death. 


Proximate Cause 


The two rules are substantially the same in 
application. The court arrives at the same 
destination from opposite directions. The 
proximate cause doctrine appears to be 
the rule adopted by the Supreme Court of 
Wyoming. Equitable Life Assurance Society 
v. Gratiot, 45 Wyo. 1, 14 Pac. (2d) 438, 82 
A. L. R. 1397: 
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. we cannot overlook the distinction between 
proximate and remote cause, and that if a dis- 
ease, bodily infirmity, or predisposing cause in 
fact existed, as claimed, still unless it can be 
said to be one of the proximate causes instead 
of only the remote cause or condition, recovery 
should not, on that account, be denied. 


The Wisconsin Supreme Court holds in French 
v. Fidelity & Casualty Co. of N. Y., 135 Wis. 
259, 115 N. W. 869, that a provision 
requiring loss to be caused by accident “in- 
dependent of all other causes” is equivalent 
to a provision requiring it to be the proxi- 
mate cause. 


In Hall v. General Accident Assurance Co., 
16 Ga. App. 66, 85 S. E. 600, the Georgia 
Court said: 

(his) tenure of life was more: than ordi- 
narily uncertain, but it did not show that he 
would have died when he did if he had not 
fallen, . . . it is for a jury to declare what was 
the proximate cause of the death of the insured. 


Hooper v. Standard Life & Accident Ins. Co., 
166 Mo. App. 209, 148 S. W. 116, holds that 


. where the insured, who was diseased in 
brain, heart and arteries, fell in a street car 
and died .. . and it was doubtful whether the 
fall produced the apoplexy or the apoplexy 
caused the fall ... if a man is so afflicted that 
he will die from such affliction within a few 
hours, yet if by some accidental means his death 
is caused sooner, it would be a death from 
accident within the meaning of the policy. 


In Standard Accident Insurance Co. v. Hoehn 
(Ala.), 215 Ala. 111, 110 So. 7, the Supreme 
Court sustained the jury verdict because it 
appeared with certainty “that the injury he 
suffered hastened his death”. 


Coming back again to the Wolfangel deci- 
sion, the Minnesota Supreme Court said: 

There can be little doubt that Wolfangel would 
not have died from the effects of the fall had 
there been no syphilis in his system. .. . 
Twelve days after the fall he was dead, ravaged 
by the effects of a very treacherous disease. 


In that case the attending physician testi- 
fied for the plaintiff under cross-examination 
as follows: 

Q. It would have been a minor injury? 

A. Yes. 

Q. And he would have been back to work in a 
few days? 

A. That is right. 


Death “Sooner or Later” 

Two dissenting opinions were filed in the 
Kundiger v. Prudential case. One of plain- 
tiff’s physicians testified under cross-examina- 
tion that he did not know whether Kundiger 
would have died from the injury if he had 
not been suffering from lymphatic leukemia. 
The doctor stated that he could answer that 
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question either way, but that probably a 
younger man could have withstood the blow. 
The dissenting opinions emphasized that it 
appeared conclusively from the record that 
lymphatic leukemia contributed to the death. 
It is difficult to reconcile the dissenting 
opinions with the rule enunciated in the 
W olfangel case decided a short time before. 
It certainly follows without question that if 
Wolfangel died from syphilis, syphilis con- 
tributed to his death. 


In the trial of the Kundiger cases, counsel 
for all three insurance companies vigorously 
argued that Kundiger was going to die 
“sooner or later” of lymphatic leukemia. Coun- 
sel for the compensation carrier was able to 
convince the two laymen commissioners on 
this theory. However, the doctrine that re- 
covery should not be had because the in- 
sured was going ta die “sooner or later” of 
disease rests on mere conjecture and specu- 
lation. A person suffering from disease is 
not immune from the hazards of trauma. 
During the civil war Lieutenant Oliver Wendell 
Holmes, then in his early twenties, was left 
by the doctors on the battlefield to die of 
injuries and disease while they attended 
others who, in their opinion, had a chance 
to live. Oliver Wendell Holmes died in 
1935 at the age of ninety-four years after a 
strenuous life as one of America’s ablest 
jurists. A person may be suffering from a 
disease today which is incurable, and to- 
morrow medical science may find a cure or 
treatment to arrest the progress of the disease. 
In the Wolfangel case, the court said: “There 
is testimony that despite its presence in the 
body syphilis may cure itself without treat- 
ment.” 

Diabetes and insulin treatment and pernicious 
anemia and liver extract injections are good 
examples. A person suffering from an in- 
curable disease may die from unwittingly 
consuming poisoned food. Counsel for all 
three insurance companies also argued that 
lymphatic leukemia is incurable and always 
fatal. This premise is unsound. A person 
suffering from leukemia, admittedly incurable, 
may be struck by lightning and killed in- 
stantly. In that event, the lymphatic leukemia 
remains incurable to the end, the injury 
from the bolt of lightning being fatal. Rinaldi 
v. Prudential Ins. Co., 118 Conn. 419, 172 A. 
777, says, 

Manifestly, recovery is not barred merely be- 
cause the insured is suffering from disease. One 
upon a bed of sickness may meet death by ex- 
plosion or other accidental means. 


Legal v. Medical Causes 


Counsel’ for the insurance companies also 
argued that to allow recovery where the in- 
sured is diseased amounts to a conversion 
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of the accident provision of the policy into 
life insurance, thereby varying the terms of 
the contract. The courts, however, have 
almost unanimously refused to adopt the 
narrow construction espoused by the insur- 
ance companies. It is an accepted medical 
theory that a person is born to die, and that 
immediately after birth the body is attacked 
by any number of disease organisms. It is 
a pathological fact that no person who has 
arrived at an insurable age is free from 
disease or the effects thereof. The courts, 
therefore, have developed a legal theory of 
construction which is broader in its scope 
than the so-called medical theory. In the 
W olfangel case, the court said: 


It is seldom, from the medical point of view, 
that one cause is solely responsible for death. 

. This consideration has persuaded several 
courts to distinguish between legal and medical 
causes. 


In Silverstein v. Metropolitan Life Ins. Co., 
254 N. Y. 81, 171 N. E. 914, 82 A. L. R. 1407, 
the court said: 


In a strict or literal sense, any departure from 
an ideal or perfect norm of health is a disease 

. Something more, however, must be shown 
to exclude the effects of accident from the cover- 
age of the policy. The disease ... must be so 
considerable . . . that it would be characterized 
as disease or infirmity in the common speech of 
man. 


Mair v. Equitable Life Assur. Society, 193 
Minn. 565, 259 N. W. 60, holds that: “A 
policy of insurance is not accepted with the 
thought that its coverage should be re- 
stricted to an Apollo or a Hercules.” 


In Crethey v. Woodmen Acc. Co., 196 Wis. 
29, 219 N. W. 448, 62 A. L. R. 675, the court, 


on the same question stated: 


The holding here does not mean that a man 
must be in perfect physical health in order that 
there may be a recovery on an accident policy 

. He may be suffering from some disease 
which has weakened his resistance, yet he may 
be the victim of an accident which is the sole 
cause of his death. 


In Leland v. Order of United Commercial 
Travelers of America, 233 Mass. 564, 124 
N. E. 517, the court has enunciated sub- 
stantially the same rule as in the Cretney 
case, supra, and further stated: 


Any different construction would reduce the 
policy and its coverage to contradiction and ab- 
surdity. . The courts have set their faces 
against a view so doctrinaire, an estimate of 
intention so headed toward futility. 


In Equitable Life Assurance Society v. Gratiot, 


supra, the court said: 


A policy of insurance should not, of course, be 
so strictly construed as to thwart the general 
object of the insurance. To do so would, in the 
long run, subserve the purposes neither of in- 
surers nor insured. It can hardly be assumed, 
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in the absence of a contract clearly to the 
contrary, that the parties to the contract meant 
to have the double indemnity, or any other pro- 
visions for cases of accident, apply only in case 
the insured is in perfect health at the time of 
the accident. If courts made such an assump- 
tion under an ordinary contract such as that 
involved in the case at bar, all accident insur- 
ance would probably soon be a matter of the 
past. 


The learned trial judge in the Wolfangel 
case, supra, stated the rule of law in an in- 
teresting manner in his instructions to the 
jury: 

The word ‘‘disease’’ is defined from a medical 
point of view as an alteration in the state of 
the body or some of its parts interrupting or 
disturbing the performance of the vital func- 
tions, but as used by the insurer and the in- 
sured in the contract and by me in these 
instructions, the word does not have exactly the 
same meaning as it does from a strictly medical 
viewpoint. What the policy means and what I 
mean is that it must be so considerable or sig- 
nificant that it would be characterized as a 
disease in the common speech of the ordinarily 
intelligent man. Another way of stating the 
definition is a ‘‘condition which in natural and 
probable development may be expected to be a 
source of mischief.’’ If the disease were so re- 
mote in its potential mischief that common 
speech would not call it disease, but at most a 
predisposing tendency, the fact it started and 
was made operative by the accident so that 
death resulted would not prevent the accident 
from being considered the sole cause of the 
death. 


Problem for the Jury 


Cases involving trauma and disease are dif- 
ficult for the court and the jury. The prob- 
lem and solution are stated concisely in 
Fetter v. Fidelity & Casualty Co., 174 Mo. 
256, 73 S. W. 592, 131 A. L. R. 244: 


The genius of our law does not claim for it 
infallibility; it recognizes that there is an ele- 
ment of uncertainty that enters into every 
forensic contest, which human wisdom cannot 
always make certain, and its aim is to come as 
close to the right as the means at hand will 
permit. Under our system of jurisprudence the 
jury is the tribunal to which questions of this 
kind are submitted for determination, and with 
all their human liability to err we have never 
yet discovered any better tribunal for the trial 
of questions of fact, even where highly scientific 
propositions are involved. 


The reaction of one of the jurors in the 
Kundiger case is of interest. In substance 
he stated he was astonished at the different 
interpretations of the double indemnity pro- 
vision of his policy as it was explained to 
him by the agent selling him the insurance 
and as it was explained by counsel for the 
insurance companies in the trial of the Kundi- 
ger case. There are few jurors who have 
not been solicited to purchase a life insur- 
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ance policy which includes the double in- 
demnity provision. That is, perhaps, the 
reason why jurors find the ultimate fact to 
be “the fall produced the apoplexy”, not 
“the apoplexy caused the fall”. 


Expert Testimony 


Actions such as the Kundiger cases involving 
highly scientific questions can be proved or 
disproved only by medical experts. In the 
Prudential case, the court said: 


The causal connection between any bodily in- 
juries Kundiger may have sustained and his 
subsequent death was admittedly a highly scien- 
tific question in view of his being afflicted with 
leukemia. The facts were not such that lay 
jurors could intelligently determine from their 
own knowledge and experience whether the in- 
juries, if any, which insured sustained were the 
sole cause of death or whether leukemia was a 
contributing cause; hence, without some sup- 
porting expert medical testimony, there would 
have been no proper foundation for a finding 


Mrs. Kundiger was unable to produce an 
eyewitness to the accident, and the fact of 
accident was necessarily proven by expert 
witnesses, the court saying: 


Plaintiff was unable to prove when or where 
her husband sustained the injuries causing his 
swollen neck, the black and blue marks, or the 
scratches observed on his body, but such proof 
was not indispensable. The accidental origin of 
his injuries will be presumed without proof of a 
mishap. ‘‘Given death from violence, without 
more, decision must be that it was accidental.”’ 


Plaintiff's Dr. Heron testified on direct ex- 
amination after describing the hemorrhages 
and the other evidences of injury that trauma 
was the sole cause of death. On cross- 
examination he testified: 


Q. It is a fact that Mr. Kundiger had leukemia 
and it contributed to his death? 


A. It is my opinion it did. 


Q. Assuming a blow of the force and severity 
that you have in mind that Mr. Kundiger re- 
ceived, would that blow in your opinion, have 
caused the death of a person in normal health? 


A. I believe it would. 


The court in its opinion said: 

This testimony of Dr. Heron was inconsistent 
and contradictory, but may have indicated con- 
fusion on his part as to the legal meaning of 
the phrase ‘‘contributing cause’’ rather than an 
unqualified admission that the trauma was not 
the sole cause of death. Such confusion is 
understandable when one considers the difficulty 
courts have experienced in dealing with similar 
situations. If, as Dr. Heron testified, the blow 
which Kundiger received would have caused his 
death, irrespective of whether he was leukemic 
or in normal health, then leukemia was merely 
an attending circumstance and not a contribut- 
ing or concurring cause of death. 


This rule of law, clearly and concisely stated, 
can readily be applied to the facts by juries. 
We may, therefore, look for this rule to be 
cited and applied in many cases involving 
recovery under double indemnity features of 
life insurance policies where accidental death 
and disease concur. 


—————-_— JqX&_ iiscer—_o_o_o_ i ———- 


Group Plan for Lawyers Held Illegal 


The Polk County District Court at Des Moines, Iowa has held that group insur- 
ance sold by the Commercial Casualty to the Iowa State Bar Association is 
discriminatory and illegal. The Insurance Commissioner’s action in refusing to 
renew the company’s license, because the group accident and health policy with 
death benefit which it issued to members of the bar association had not been 
approved by the Commissioner, was upheld. The group plan was held illegal 
because it discriminates in rate between persons of the same class, and dis- 
criminates in terms and conditions in favor of the members of the bar association. 
The Court held that the word “class” as used in the Iowa law does not permit 
arbitrary distinction and “to divide a profession into classes on the basis of 
organization membership or non-membership creates an arbitrary and artificial 
distinction.” An appeal by the company is anticipated. 


Comparative Negligence for England? 


There is a bill pending in Parliament to fundamentally change the British law 
relating to “running down” cases by abolishing contributory negligence as an 
absolute defense in automobile collision cases. The proposed bill provides that 
if an injured or deceased person is held partly at fault he or his estate or depend- 
ents no longer fail to obtain damages, but the contributory negligence is assessed 
on a percentage basis and deducted from the full amount of damages that the 
injured or deceased person would have obtained if not at fault at all. 
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The Admission in Evidence 


Of Spontaneous Utterances 


by F. L. ANDREWS and HOMER MABRY 


y pane ARTICLE will be limited to dis- 
cussion of the admissibility in evidence of 
spontaneous exclamations or statements as 
distinguished from admissions, verbal acts 
and other exceptions to the hearsay rule. 
These spontaneous utterances will be re- 
ferred to herein as a part of the res gestae 
because the courts generally refer to them 
as a part of the res gestae. Whether or not 
such utterances are correctly termed a part 
of the res gestae is outside the scope of this 
article. 


The textbooks generally state that it is a 
misnomer to refer to spontaneous utter- 
ances as res gestae but nevertheless divide 
the res gestae rule into two headings: (1) 
spontaneous exclamations and (2) verbal 
acts. They then refer to admissions, dying 
declarations, and other situations (whether 
as an exception to the hearsay rule or as a 
situation not covered by the hearsay rule) 
under other headings. 


No attempt will be made to discuss or dis- 
tinguish the decisions of the courts in those 
states that have statutes or rules which 
bring about a different result from the gen- 
eral rule, and this article will cite principally 
Texas cases but will omit citation of deci- 
sions brought about by application of a 
statute varying the general rule. 


Exception to Hearsay Rule 


The original reason or reasons for the courts’ 
making this exception to the hearsay rule is 
somewhat obscure. There are any num- 
ber of reasons the courts may have consid- 
ered as justifying the admission of these 
utterances, among the reasons being: (1) 
extension of the verbal act doctrine (Wig- 
more on Evidence, § 1745-8, 1716-18), (2) 
the belief that any statement made by any 
person since deceased should be admissible 
(Wigmore, § 1576), (3) the fact that the 
statements are made under such circum- 
stances as to be considered more reliable 
evidence than the testimony the witness 
might give on the stand (Wigmore, 
§ 1748), and (4) the necessity of admitting 
these utterances because of the impossibility 
or difficulty of proving the facts otherwise 
brought about by the death, absence, etc. of 
the witness (Wigmore, § 1421). 


The predominant and underlying reason of 
the present-day rule appears to be that the 
statement was made under such circum- 
stances as to be more reliable than the testi- 
mony that would be given from the witness 
stand; thus, the court sometimes admits 
statements made by a child that is too young 
to testify. The admissibility of these spon- 
taneous utterances does not depend on the 
fact that the declarant is dead or unavail- 
able as a witness (Wigmore, § 1748, Mc- 
Cormick & Ray, Texas Law of Evidence, 
§ 426, p. 544). Such statements are admis- 
sible even though the person making the 
statement is called and used as a witness 
(Houston Oxygen Co. v. Davis, 161 S. W. 
(2d) 474, 140 A. L. R. 868). Death of the 
one making the statement does not make 
the statement admissible. Pacific Mutual v. 
Schlakzug, 183 S. W. (2d) 709. 


Reasons for Not Extending the 
Exception 


Numerous efforts have been made at dif- 
ferent times to make all statements made 
by any person dead at the time of the trial 
admissible in evidence (Wigmore, § 1576, 
Oueen v. Hepburn, 7 Cranch 290, 3 L. Ed. 
348). The courts have not seen fit to adopt 
this view and there are sound reasons for 
such refusal. 

Some of these reasons are: (1) the person 
making the statement was not sworn, (2) 
there is no opportunity of confronting the 
parties with the witness or of cross-examin- 
ing for the purpose of testing the knowl- 
edge, character and trustworthiness of the 
one making the statement, and (3) the triers 
of the facts do not have the opportunity of 
viewing the one making the statement and 
drawing their own conclusions as to how 
much weight should be given his testimony. 
Items one and two mentioned above are 
self-explanatory, but in connection with the 
third item, attention is called to the federal 
rules requiring witnesses to appear in per- 
son if reasonably possible. Under federal 
rules, a deposition may not be used if the 
witness is available even though his deposi- 
tion was given under oath and the other 
party had the opportunity of cross-examina- 
tion. Many of the states have statutory or 
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constitutional provisions prohibiting the 
state from taking a deposition in a criminal 
case. 


The Two Rules 


In the case of 1. & G. N. Railway Company 
v. Anderson, 82 Tex. 516, 17 S. W. 1039, 27 
Am. St. Rep. 902, decided December 11, 
1891, the Supreme Court of Texas points 
out that some authorities hold that only 
those declarations or exclamations which 
are made by the parties to a transaction 
and which are contemporaneous with and 
accompanying the act are admissible as a 
part of the res gestae. The court then points 
out that the rule applied in many of the 
American courts, which had been followed 
by the Texas courts, was to admit as parts 
of the res gestae not only such declarations 
as accompany the transaction but also “such 
as are made under such circumstances as 
will raise a reasonable presumption that they 
are the spontaneous utterances of thoughts 
created by or springing out of the transac- 
tion itself and so soon thereafter as to ex- 
clude the presumption that they are the 
result of premeditation or design.” 


The first rule referred to in the Anderson 
case is very limited, and the courts in re- 
cent years have been inclined to follow the 
second rule. In such instances where the 
courts follow the first of these two rules, 
they have various requirements that the 
statement must meet, generally including as 
an element thereof that the statement be 
spontaneous. The courts that follow the 
second rule consider the same requirements 
or elements in determining whether the 
statement is admissible, except that the 
statement need not necessarily have been 
made contemporaneously with and accom- 
panying the transaction and in some in- 
stances need not be made by a party to the 
transaction. 


There is more latitude on the question of 
time at which the statement was made un- 
der the second rule, referred to in the two 
preceding paragraphs, than there is under 
the first rule. Under the second rule, some 
of the courts have permitted the introduc- 
tion of a statement made immediately upon 
regaining consciousness even though many 
hours after the event (but there are deci- 
sions contra). 32 C. J. S., p. 52, Note 34 
of § 419 of “Evidence”, 20 Am. Jur. 568, 
§ 672 of “Evidence”. Under the first rule, 
this would not have been permitted because 
it was not contemporaneous with the trans- 
action. 
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The Statement as Testimony 


The courts often refer to spontaneous ex- 
clamations as being made under such cir- 
cumstances as to eliminate the necessity for 
an oath to vouch for their truthfulness and 
to justify the admission of such unsworn 
statements as proof of the thing stated. In 
other words, it becomes testimony of that 
witness although he was not sworn, there 
was no right of confrontation or cross-ex- 
amination, and the fact that the person 
making the statement was not a competent 
witness does not prevent its admissibility. 
The courts have fairly uniformly held, if 
the utterance meets the requirements of the 
spontaneous ‘rule, that such statement may 
be introduced as testimony even though 
the person making the exclamations would 
not be competent as a witness (City of 
Houston v. Quinones, 177 S. W. (2d) 259; 


22 C. J. 451, 8541 of “Evidence”). No 
case has been found in which the courts 
have admitted a spontaneous utterance 


made by an insane person, but it would ap- 
pear that the other qualifications to the rule 
would prohibit such being admitted because 
of lack of opportunity for knowledge. 

The decisions disclose that the courts re- 
quire more than a showing that the state- 
ment is true or probably true. Spontaneity 
is at times said to be a circumstantial guar- 
antee of trustworthiness but the courts do 
not admit all hearsay because it might be 
true. If they did, then any statement made 
by any person, not proven to be a common 
or notorious liar, would be admissible, and 
this would lead to no end of trouble. 


Requirements for Admission 


In applying and discussing the rule permit- 
ting the introduction of “spontaneous utter- 
ances”, the text writers and the courts list 
various elements that must be present be- 
fore the statement or exclamation can be 
admitted as part of the res gestae. If they 
then attempt to determine the spontaneity, 
they consider all of the elements they have 
previously referred to and, in addition, othér 
elements hereinafter discussed. Since each 
element must be considered in determining 
whether or not the statement or declaration 
is spontaneous, brief reference is made to 
some of these elements and the importance 
of each. 

Some of the elements that are considered 
in determining whether the declaration or 
statement is admissible as part of the res 
gestae are: (1) knowledge by reason of be- 
ing a participant in or a witness of the 
principal fact, (2) time of making the state- 
ment, (3) place where the statement was 
made, (4) character or nature of the state- 
ment, and (5) spontaneity. 
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Knowledge of Declarant 


The knowledge of the person making the 
statement, of course, is essential and has 
given little trouble except in connection 
with statements by infants or other persons 
incompetent to testify. A declaration by an 
infant is generally admissible unless the in- 
fant was so lacking in intelligence and dis- 
crimination as to be unable to comprehend 
the events with such accuracy as to render 
such exclamations reliable. 22 C. J. 451, 
§ 541 of “Evidence”. 32. J. S. 25-6, § 410 
of “Evidence”. As hereinbefore noted, some 
of the courts have admitted statements 
made by infants and others who would be 
incompetent to testify as witnesses. 

The time elapsing from the main event 
to the making of the statement is important, 
but the amount of excitement created by 
the main event coupled with the condition 
of the one making the statement is con- 
sidered in connectioh therewith in determin- 
ing its admissibility. 


The Time Element 


As there is no definite rule as to the time 
that may elapse between the main event 
and the making of the statement, the deci- 
sions appear, at first blush, to be in hope- 
less confusion. When the facts of each case 
are examined, then the well-considered opin- 
ions appear to be in almost complete 
accord. The main differences appear to be 
with reference to whether or not (a) they 
apply the rule requiring the statement to be 
contemporaneous with the main event, and 
(b) they will admit a statement made by a 
person immediately upon his regaining con- 
sciousness. This time element is mentioned 
later in cannection with spontaneity, as it 
is important in determining the spontaneity 
of the statement. 

The place of making the statement is usually 
coupled with the time element and is of 
more importance in jurisdictions where the 
court requires the statement to be contem- 
poraneous with the main act. It is im- 
portant in connection with spontaneity only 
in so far as it reflects upon the excitement 
of the person making the statement. If the 
statement was made at such a place as to 
indicate that the declarant was not then 
controlled by the excitement of the event it 
would not be admissible. There are other 
situations, principally in criminal cases, in 
which the place of making the statement is 
important by reason of other rules which 
are beyond the scope of this article. 


Statement Should Be Explanatory 


The character or nature of the statement is 
important in all instances, and it will suf- 
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SPONTANEOUS 


fice here to state that the statement should 
be explanatory of the main event and mate- 
rial to some issue involved. A different 
slant on the character or nature of the 
statement in determining spontaneity will 
be mentioned later. 

In considering or determining the spon- 
taneity of the declaration, the courts and 
text writers generally refer to all of the 
other elements and to (1) the nature of the 
main act; (2) the condition of the declar- 
ant; (3) the length and nature of the state- 
ment, and any other circumstances or facts 
which throw light on the question of whether 
it is the act talking through the person or 
the person talking about the act. 


The Excitement Created by the 
Main Act 


The time element is considered in connec- 
tion with the importance and nature of the 
main act and the excitement created there- 
by. In the case of City of Houston v. 
Outnones, 177 S. W. (2d) 259, the court said: 
“No rigid rule respecting the admissibility 
of evidence as a part of the res gestae has 
been announced. The general rule relating 
to this question is that the res gestae evi- 
dence is not the witness speaking but the 
transaction voicing itself. * * * 

“In determining whether evidence is ad- 
missible, each case must be tested by its 
own facts; and if upon a fair analysis a 
statement after the event does not appear 
to be a continuation of such event, it can- 
not be res gestae, even though made near 
the time of the occurrence. Statements 
must be either a part of the transaction 
itself, or made under such circumstances as 
to raise a reasonable presumption that they 
are spontaneous utterances of facts arising 
out of the transaction itself, and so soon 
thereafter as to exclude the presumption 
that they are the result of premeditation 
or design.” 

In the case of Bonner v. Texas Co., 89 F. 
(2d) 291 (Sth Cir.), the court said: “It 
does not well appear here that the trans- 
action of the explosion was still on foot, 
speaking through this man in exclamatory 
or at least spontaneous words. Though 
suffering, the declarant was far in time 
and space from the explosion, and had been 
with several persons so that a spontaneous 
impulse to speak could have expended itself. 
He was calm, and solicitous for his wife, 
thus taking note of his relationships to 
life.” 

In the case of Halleck, et al. v. Hartford Ac- 
cident & Indemnity Co., 75 F. (2d) 800 (5th 
Cir.), the court said: “The point is not so 
much the lapse of time or change of place 
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as the continuance of a situation which 
insures that what is said is a spontaneous 
reaction to the occurrence rather than an 
independent action of the speaker’s will. 
‘What the law altogether distrusts is not 
after-speech, but after-thought.’ * * * 
Travelers Ins. Co. v. Sheppard, 85 G. A. 751, 
at page 775, 12 S. E. 18, 26.” 


How Much Excitement? 


The courts consider the excitement created 
by the main event and the condition of the 
person making the statement (pain and suf- 
fering as well as excitement) in arriving at 
the conclusion as to whether or not the 
statement was made at such a time as to be 
spontaneous. In other words, a small or 
not very exciting event (as to the one mak- 
ing the statement) would call for the state- 
ment to be made in a shorter time than in 
the case of a serious, exciting event. This 
is because it should take a longer time to 
recover from the excitement of the major 
event and for ordinary reasoning or think- 
ing to be resumed than would be the case 
with reference to a minor event. If the 
person making the declaration was under 
no excitement but was calmly and deliber- 
ately making the statement, it would not be 
a spontaneous declaration (regardless of the 
time made) and if admissible, it is by reason 
of some other rule. In the case of Pacific 
Mutual Life Insurance Co. v. Schlakzug, 183 
S. W. (2d) 709, the court said: “The opera- 
tion of pulling the hair from the nose was a 
simple one, and we see nothing about it or 
its surroundings as detailed by this record, 
that would justify a presumption that in- 
sured’s statements made the next day were 
spontaneous utterances within the meaning 
of the res gestae rule.” 


If the person making the statement was suf- 
fering great pain, then this will be consid- 
ered by the court along with all the other 
facts in determining whether it is the act 
speaking or the result of thought. 32 
C.J. S. 52, § 419 of “Evidence”. 


Narrative Excluded 


The length and nature of the statement 
are considered with all the other facts in 
determining whether it is the act talking 
or the person talking about the act. A 
narrative of past events or a long, coherent, 
closely connected story indicates thought 
rather than excitement. 32 C. J. S. 52-3, 
§ 419, and §420 of “Evidence”. If the 
statement is made in response to a question, 
then this is to be considered in determining 
whether or not it is spontaneous. While it 
may have been the rule in the past that 
statements made in response to a question 
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were not admissible, it now appears that 
many of the courts do not exclude such 
statements solely for that reason. Even 
the courts that will admit a statement made 
in response to a question consider such 
fact, in a doubtful case, as being an addi- 
tional basis or a part of the basis for the 
exclusion of the statement. A statement as 
to who employs the declarant or about 
other facts unrelated to the main transac- 
tion is not spontaneous. Empire Gas & 
Fuel Co. v. Muegge, 143 S. W. (2d) 763. 


This rule (admission of spontaneous de- 
clarations) cannot be used to introduce 
statements that would not be admissible if 
such person were called as a witness, such 
as opinions. 32 C. J. S. 54, $421 of “Evi- 
dence”. Writings as a part of the res gestae 
are outside the scope of this article. 20 Am. 
Jur. 558, § 665 of “Evidence”. 


In considering the elements for the purpose 
of determining the spontaneity of a declara- 
tion, the courts consider them in connection 
with the excitement created by the main 
event and its effect on the person making 
the statement. If the event is such as to 
cause no excitement of the person making 
the declaration, then the statement would 
not be spontaneous. The courts, in waiv- 
ing the rights of having the witness under 
oath, of cross-examination and of confronta- 
tion, have said that the excitement and lack 
of opportunity for thought create sufficient 
safeguards to justify admitting such state- 
ments in evidence and to compensate for 
the rights waived. The excitement under 
which the person is laboring, caused by the 
event, is the real key to spontaneity. This 
is especially true considering the fact that 
the witness (the one making the declara- 
tion) may be a person incompetent to tes- 


tify. 


“Fabrication” 


It is sometimes stated that spontaneity is a 
circumstantial guarantee of trustworthiness 
(Wigmore, § 1749) but it is more than this 
as in admitting such utterances the courts 
waive not only swearing the witness but 
also the right of confrontation and cross- 
examination. Is it not more accurate to 
say that spontaneous utterances are more 
reliable than the testimony is likely to be? 
Wigmore, § 1748. Through looseness in ex- 
pression, it is sometimes said that such 
utterances must be made before the witness 
has time to “fabricate” (Wigmore, § 1750). 
Such statements by the authorities should 
be construed to mean before the time when 
the ordinary process of thinking is resumed. 
This necessarily follows, as otherwise a 
statement of a disinterested bystander, 
without reason to fabricate, would be treated 
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under a different rule in those jurisdictions 
which admit a bystander’s statement. 

If the statement of a little child is to be 
admitted, it should not be presumed that 
this child would purposely fabricate. Any 
indication of thought on a self-serving state- 
ment is sufficient to require close scrutiny. 
It is probable that most of the statements 
offered, in the early days, were made by 
interested parties; hence the requirement 
that a statement must be made before the 
witness has time to “fabricate.” Nothing 
said herein is intended to be in favor of, 
or against the admission of, spontaneous 
statements of children, bystanders, convicts 
or any other person not qualified to testify. 
Some remarks are contained herein about 
an insane person’s probably not having the 
mentality to make a spontaneous statement, 
and these remarks were deliberate. 


By admitting such spontaneous declarations, 
we waive more than the oath. If it were 
only the oath that was waived, this could be 
complied with by taking an affidavit. It 
must be something more than probably 
trustworthy. Without taking a position on 
the question as to whether or not such utter- 


ances should be termed a part of the res 
gestae, attention is called to the fact that the 
person making such an utterance must be 
under excitement caused by the event. This 
may be the reason the courts have persisted 
(over the protest of many text writers)-in 
calling it a part of the res gestae. 


There are some conflicts or uncertainties in 
the decisions involving the admissibility of: 
(a) statements concerning present physical 
pain. 20 Am. Jur. 577-8, § 684 of “Evi- 
dence,” and (b) statements made prior to 
the mainevent. 140 A. L. R. 875. No effort 
has been made to reconcile these decisions 
or the decisions on any other point on which 
there are divided or conflicting authorities. 
The courts have been requested to extend 
these rules by reason of death or other ne- 
cessity, and the better rule seems to be 
stated in Pacific Mutual v. Schlaksug, 183 
S. W. (2d) 709, as follows: “Certainly the 
decision of the question as to whether or 
not such statements were res gestae does not 
depend on the after-event of insured’s death. 
They were either res gestae or not res gestae 
at the time they were uttered.” 





The Speegle Case 


The California Supreme Court has indicated that it will hear the case of Xum 
Speegle against the Pacific Board of Fire Underwriters, involving the termination 
of agency contracts between Speegle, an agent and broker, and the defendant 
companies, because of Speegle’s alleged violation of and non-compliance with the 
underwriters’ rules. The opinion of the California District Court of Appeal is 
reported in 5 CCH Fire and Casualty Cases 535. 


City of Cleveland Permitted to Insure in Mutuals 


The transit board operating the street car system of the city of Cleveland asked 
for bids for fire and extended coverage insurance on the system. The contract 
was awarded to the Firemen’s Mutual Insurance Company, as the lowest bidder. 
Suit was brought to enjoin the city from entering into the contract. Some of 


>? 


the objections raised by the plaintiff were based on the fact that “Firemen’s” was 
a mutual company, and that the city would thus be exposed to a possible con- 
tingent liability of not more than five times the amount of the premium deposit, 
for which the insurer would have a lien on the street car property; that the transit 
board was without the authority to grant such a lien; and that because of the con- 
tingent liability the bid of “Firemen’s” was not definite, and was not the lowest 
bid. All of these contentions were rejected by the trial court, and by the Ohio 
Court of Appeals. On June 21, 1945 a motion to certify the record was denied 
by the Ohio Supreme Court.—Burt, appellant v. The City of Cleveland et al. Ohio 
Court of Appeals, County of Cuyahoga, Eighth District. April 23, 1945. 5 CCH 


Fire and Casualty Cases 553. 
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SETTLEMENT OPTIONS AND 
PARTNERSHIP INSURANCE 


By Delmar Olson 


Attorney, Mutual Trust Life Insurance Company, 
135 So. LaSalle St., Chicago, Ill. 


One of the most important considerations 
arising in connection with life insurance poli- 
cies issued for the purpose of financing part- 
nership buy-and-sell agreements is the question 
of who shall be the beneficiaries of such 
policies. For the most part, beneficiaries 
selected in cases of this kind fall into one 
of the following five classes. The bene- 
ficiary may be (1) the partnership itself, (2) 
the estates of the respective partners, (3) 
the surviving member or members of the 
partnership, (4) the trustee under a trust 
agreement, or (5) the personal beneficiaries 
of the partners such as their respective wives 
or heirs. There is much to be said both for 
and against each of these classes of bene- 
ficiary designation. Since this discussion is 
concerned primarily with the last-named 
class, no effort will be made here to review 
the relative merits and disadvantages of 
these different methods. 


Advantages 


The direct designation of the personal bene- 
ficiaries of the respective partners has one 
outstanding advantage not readily available 
under any other beneficiary plan. It per- 
mits the use of the settlement options by 
either the insured partner during his lifetime 
or by his personal beneficiary upon his 
death. This feature sien gives to life in- 
surance a very cogent sales argument not 
possessed by other types of funding pro- 
grams. On the other hand, partners are 
inclined to favor this form of beneficiary 
arrangement which lends assurance of prompt 
and direct payment to their dependents free 
and clear of probate proceedings, claims of 
creditors and partnership litigation. In view 
of these advantages a large volume of part- 
nership life insurance has been and is now 
being written with this beneficiary plan. 
There are other forms of beneficiary ar- 
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rangements which are more efficient and 
more readily adaptable to the partnership 
buy-and-sell situation, but no other arrange- 
ment possesses these features which offer so 
much security to the partner who needs it 
most—the one first to die. 


Some Objections 


Notwithstanding these very positive advan- 
tages, the arrangement has come in for con- 
siderable criticism, particularly from attorneys 
preparing partnership buy-and-sell agree- 
ments, who argue that while the arrange- 
ment adequately protects the interests of the 
deceased partner, it completely overlooks 
the rights of the surviving partner. Specif- 
ically, these objections may be grouped as 
follows: 

1. The beneficiary, either by design or be- 
cause of misunderstanding, may contend that 
the insurance proceeds paid upon the death 
of the deceased partner constituted personal 
insurance and may lay claim to both the in- 
surance proceeds and the deceased partner’s 
interest in the partnership. Since the bene- 
ficiary has received the consideration for the 
transfer and has nothing to lose, such bene- 
ficiary is in a position to take advantage of 
the surviving partner. 

2. Partnership interests are personal prop- 
erty, and upon the death of a partner, the 
interest of such partner passes to the per- 
sonal representative of his estate. Thus, the 
beneficiary may not be able to make a valid 
assignment of the deceased partner’s interest 
since the deceased’s interest passes at his 
death not to his widow and heirs but to his 
executor or administrator, as the case may 
be. The beneficiary, therefore, does not 
stand in the shoes of the deceased partner 
and possesses no transferable right or title 
except only such right or title as may be 
received from the personal representative of 
the estate through probate proceedings. The 
fact that the beneficiary may be appointed 
a personal representative of the estate offers 
no solution since such beneficiary is then 
acting only in a representative capacity and 
has no personal interest as such. 
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3. The deceased partner’s interest in the 
partnership is an asset of his estate and as 
such is subject to all of the charges and 
claims against his estate including the claims 
of creditors, taxes, probate costs and the 
rights of his heirs taking either under his 
will or under the laws of descent, as the 
case may be. The adjudication of such 
claims and rights requires a probate of his 
estate. Therefore, even though the bene- 
ficiary be an heir, he takes only such prop- 
erty as may be conveyed by the personal 
representative after all such prior charges 
and claims are disposed of through probate 
proceedings. If minor children have an in- 
heritance, then the picture is further com- 
plicated by the fact that guardianship estates 
must be opened up and releases secured from 
the guardians with the approval of the court. 
Since the deceased’s partnership interest is 
an asset of his estate, it is conceivable that 
his estate could compel the surviving partner 
to pay the purchase price a second time. 


And How to Overcome Them 


The foregoing objections are not the fanci- 
ful conjurations of a hypercritical mind. For 
the most part they constitute definite hazards 
inherent in this type of beneficiary arrange- 
ment and have for their support fundamental 
principals of substantive law. The options 
of settlement have proved to be extremely 
popular both with partners purchasing in- 
surance for partnership purposes and with the 
underwriters selling such insurance. Under 
the circumstances, it would indeed be unfor- 
tunate if some solution could not be devised 
whereby the disagreeable features of this 
beneficiary arrangement might be removed. 
It is the writer’s opinion that these objec- 
tions may be overcome and the arrangement 
made legally workable by the observance of 
the following precautions. 


THE CONTRACT 


It is of the utmost importance that the part- 
ners cause a written buy-and-sell agreement 
to be prepared which clearly and definitely 
sets out the terms of their contract. Under 
no circumstances should reliance be placed 
on a verbal agreement of the parties or on 
informal notes and memoranda. The agree- 
ment and all other documents relating to 
the transaction should be prepared by a 
competent attorney who is familiar with the 
problems of the partners and the peculiari- 
ties of the local law. Taken as a whole, the 
agreement should constitute a positive present 
contract to sell and to buy binding on the 
partners and their respective heirs, execu- 
tors, administrators, successors and assigns. 
The contract should be phrased so as to be 
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a charge upon the estate of the deceased 
partner. It should be so strongly worded 
that an equitable ownership will be created 
in the surviving partner after the considera- 
tion has passed, notwithstanding the fact 
that the legal estate may be vested in other 
persons. Courts under their equitable juris- 
diction will recognize such equitable rights 
and will compel a conveyance of the legal 
estate to the persons entitled thereto. An 
excellent review of the cases on this subject 
may be found in 73 A. L. R. 980. The para- 
graphs noted below contain some of the 
principal considerations in this connection. 


(a) The agreement should contain an un- 
qualified and present contract to buy and to 
sell in substance as follows: 


Each partner agrees that upon his death the en- 
tire interest which he then owns in the partner- 
ship shall be sold to the surviving partner upon 
the terms and conditions herein provided and 
the surviving partner agrees to purchase such 
interest in accordance with such terms and con- 
ditions. 


(b) Provision should be made that, upon 
payment of the purchase price as provided 
by the agreement, the surviving partner shall 
become the owner of the deceased partner’s 
interest. For example: 


The surviving partner upon making such pay- 
ment shall forthwith succeed to and become the 
owner of all of the right, title and interest of 
the deceased partner in the partnership and 
such partnership shall not terminate and be 
liquidated but shall continue in full force and 
effect under the ownership of the surviving 
partner. 


The most common objection raised in the 
litigation of partnership survivorship cases 
is the argument that the transaction is a 
testamentary disposition which takes effect 
at death and should be executed as a will 
pursuant to the statute of wills. It is a 
fundamental principle of law that a positive 
contract which creates present vested rights 
in the parties at the time of its execution is 
not a testamentary disposition of property 
since the same takes effect, if at all, at the 
date of its execution. For this reason, it is 
advisable that language of similar positive 
import to that quoted in subparagraphs (a) 
and (b) be incorporated in the agreement. 
(c) A recital should be made in the agree- 
ment that insurance policies have been taken 
out for the purpose of providing the cash 
necessary for its effective consummation. 
This recital should describe the particular 
policies, the beneficiaries, who pays the pre- 
miums, and the ownership. A _ provision 
should also be made that any payment of 
the proceeds as a claim by death from the 
insurance company to the beneficiary shall 
be regarded as being a payment by the sur- 
viving partner to such beneficiary. 
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(d) Provision should be made that the par- 
ties agree to execute and deliver all assign- 
ments, releases and other documents 
necessary to the faithful performance of the 
agreement. 


(e) The agreement should provide that it 
shall extend to and be binding on the re- 
spective heirs, executors, administrators, suc- 
cessors and assigns of the parties thereto. 


(f) The agreement should be followed by a 
certificate signed by the personal beneficiaries 
named by the partners in their respective 
policies of life insurance and also by the 
wives of the partners, if such wives are not 
personal beneficiaries, whereby such persons 
state that they have read the partnership 
agreement and, in consideration of the mu- 
tual covenants and agreements therein, agree 
to its terms and consent to be joined there- 
by. This will preclude such parties from 
contesting the arrangement after the death 
of one of the partners on the theory that the 
proceeds of insurance were personal insur- 
ance or under some claim for dower or com- 
munity property. 

(g) The precise phraseology of any given 
buy-and-sell contract must of course depend 
upon the circumstances of each case. The 
basic weakness in the designation of personal 
beneficiaries in partnership life insurance lies 
in its susceptibility to misunderstanding. For 
this reason, considerable care should be ex- 
ercised to see that the buy-and-sell contract, 
the insurance policies and any other docu- 
ments executed in connection with the trans- 
action speak as one positive and unambiguous 
agreement. If the contract between the par- 
ties is clear and understandable, it will be 
enforceable by the courts, provided it does 
not violate some fundamental rule of local 
law or public policy. 


THE INSURANCE POLICIES 


Each partner should take out, be the owner 
of, and pay the premiums on a policy of in- 
surance on the life of the other partner and 
should designate a beneficiary and mode of 
settlement therein which are in accord with 
the wishes of such other partner. The ap- 
plications for insurance and the policies of 
insurance, when issued, Should indicate that 
the insurance is being taken out pursuant to 
the terms of the partnership buy-and-sell 
agreement entered into between the parties. 
The logic behind this procedure is readily 
apparent. Basically, the purpose of partner- 
ship insurance is twofold: (1) to provide an 
immediate fund of cash to partner A upon 
the death of partner B in order that A may 
meet his contract obligation to purchase the 
partnership interest of B, and (2) to give 
assurance to B that upon his death A will 
have the money necessary to complete his 
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contract to purchase. While it is true that 
the insurance proceeds are to be paid direct 
to B’s personal beneficiary and not to A, 
nevertheless, since such insurance is for the 
payment of A’s obligation and is for his sole 
benefit, it is obvious that A should take out, 
own and pay for such insurance. This then 
being the spirit and purpose of the agree- 
ment between the parties, the insurance poli- 
cies issued pursuant to that agreement should 
be consistent therewith. 


Objections Obviated 


The foregoing procedure has the further ad- 
vantage of dispelling some of the objections 
which have been raised to the personal bene- 
ficiary arrangement. In the first place, it 
does away with any question as to whether 
the insurance was personal insurance of the 
deceased partner. Secondly, the insurance 
is definitely identified as the property of the 
surviving partner and by the same token the 
death claim proceeds are earmarked as con- 
sideration which flows to the deceased part- 
ner’s beneficiary solely by reason of the 
action of the surviving partner. It also re- 
moves the possibility of the death claim 
proceeds being included as a part of the 
deceased partner’s gross estate for estate 
tax purposes, 


Change of Beneficiary 


It may be argued that if full ownership is 
vested in the partner other than the insured 
partner, then such insured partner is unable 
to control, much less know about, any ac- 
tion taken by the other partner to surrender, 
change the beneficiary, or otherwise to dis- 
pose of the insurance contrary to the terms 
of the buy-and-sell agreement. As a matter 
of practice, insuring companies generally re- 
gard partnership insurance as impressed with 
the rights of all partners and will insist on 
the joint action of the partners before effect- 
ing policy changes. However, as an addi- 
tional security, it would be a simple matter 
to provide by special endorsement for a joint 
control during the lifetime of the insured. 
The actual ownership should, in any event, 
remain vested in the applicant, notwithstand- 
ing the fact that the effectiveness of such 
ownership would be considerably impaired 
by the joint control feature. A certain 
amount of further security may be afforded 
through some agreement between the part- 
ners providing for joint possession of the 
policies. 


Payment of Premiums 


Each partner should by all means pay the 
premiums on the policy taken out by him on 
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the life of the other. Any other premium 
payment plan is conducive to misconstruc- 
tion and opens the door.to the argument 
that the other partner, the partnership or 
their creditors have rights in the policy. 
However, there appears to be no objection 
to the partnership’s making additional dis- 
tributions to the partners to cover premium 
payments or to the partners’ pooling and 
splitting such distributions on account of 
premium discrepancies, provided such dis- 
tributions are unconditional and are not 
earmarked in any way for premium-paying 
purposes. 


It is advisable that new policies of insur- 
ance be taken out rather than that a conver- 
sion be made of existing personal insurance 
to partnership needs. By starting with new 
insurance, there can be no question regard- 
ing the purpose for which such insurance is 
procured and, as a consequence, there is less 
likelihood of the transaction’s being mis- 
interpreted. 


This procedure is contrary to the customary 
practice of each partner’s taking out, owning 
and paying for insurance on his own life, 
which custom seems to have developed either 
because of the failure of underwriters to 
recognize the hazards involved or because 
the applications of many companies did not 
contemplate an applicant-owner. Such latter 
practice runs the risk and even the prob- 
ability of identifying the insurance as per- 
sonal insurance, which identification is one 
of the cardinal evils to be avoided. 


(To Be Concluded) 


MORAL OBLIGATIONS IN AUTO- 
MOBILE LIABILITY POLICIES 


Readers of the JourRNAL will recall Hugh 
Neill Johnson’s fine article on Coverage of 
Moral Obligations in the Standard Automobile 
Liability Policy which appeared in two in- 
stallments, in the February and March 1945 
issues. The installment in the February 
issue considered “first aid” coverage, and 
the March installment reviewed “medical 








payments” coverage under the automobile 
liability policy.. Regarding the latter in- 
stallment concerning medical payments 
coverage, we have received the following 
interesting letter from Mr. John S. Hamil- 
ton, Jr., of the American Mutual Alliance 
of New York City, expressing his apprecia- 
tion of Mr. Johnson’s paper and pointing out 
some factual errors in it, as to the states 
in which medical payments coverage under 
the automobile policy is available. Some 
readers may wish to mark their copies of 
the March issue of the JOURNAL to show a 
reference to the corrections indicated by 
Mr. Hamilton’s letter. 


“Sir: I thought that Mr. Johnson’s two arti- 
cles on the coverage of moral obligations in 
automobile liability policies, in your February 
and March numbers, were a very valuable 
contribution to this much-ignored phase of 
automobile coverage. However, some errors 
of fact appeared in the second installment, 
which related particularly to medical pay- 
ments coverage. 


“On page 143 of the March number it is 
stated that the coverage can be written in 
all states except New Hampshire. Medical 
payments coverage, including the named in- 
sured, has been available in New Hampshire 
for many years. In the following para- 
graphs, it is noted that coverage including 
the named insured cannot be written in 
Louisiana and Virginia. This coverage be- 
came available in those two states in June 
1942. In fact, several other states opposed 
the inclusion of the named insured longer 
than did the two states mentioned. California, 
Massachusetts, Pennsylvania and Wisconsin 
amended their laws to permit coverage of 
the named insured in 1943, and the Mis- 
souri Insurance Department was the last to 
permit this extension, by a ruling in 1944. 
Medical payments coverage, including the 
named insured, can now be written on the 
standard provisions basis in all states ex- 
cept Massachusetts, where some variations 
in language are required, and in Mississippi, 
where it is necessary to state a specific amount 
for the funeral benefits.” 


——— 


Even Lawyers Occasionally Nod 


The New Amsterdam Casualty Company and the United States Casualty Com- 
pany have announced that they will write lawyers’ protective liability insurance— 
the first time that this coverage has been written by any American company. 
The protection offered will be comparable to the malpractice liability insurance 
now written for physicians, dentists, druggists, and hospitals. The lawyer’s 
protective policy covers: “Any damages or loss imposed by law upon the lawyer, 
his firm or his estate because of a negligent act, error or omission of the lawyer, 
his partner, associate, or employee occurring during the policy period in the 
performance of professional services for others, if claim is made or suit is brought 
during the policy period or within ten years thereafter.” The policy does not 
apply to “any dishonest, fraudulent, criminal or malicious act or omission, or to 


libel, slander, assault or battery.” 
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CONTRIBUTORY NEGLIGENCE 
AND THE LANDOWNERS’ CASES 
29 Minnesota Law Review, January, 1945, 
p. 61-93 

By Wex S. Malone 


Associate Professor of Law, 
University. 


Louisiana State 


The burden of this article is the extent to 
which judges may employ contributory 
negligence as a substitute for other medi- 
ums of expressions and the purposes to be 
served by so doing. Situations in which 
invitees are injured on business premises 
have been selected for consideration despite 
certain obvious shortcomings. 


The Contributory Negligence of 
Business Guests and Patrons 


In cases involving the duty of reasonable 
care owed to invitees on business premises, 
the values can be rather easily disentangled 
from the fact situations, and the alleged 
misconduct of the plaintiff and defendant 
seldom occur simultaneously. That is the 
chief reason for choosing them here. There 
is no assurance, however, that the conclu- 
sions drawn from this class of cases can be 
indiscriminately extended to other fields. It 
is suggested, nevertheless, that the attitude 
reflected in the use of the contributory neg- 
ligence doctrine is substantially the same 
in all classifications. 


The “reasonable care” required of a pro- 
prietor merely means that the situation will 
be individualized for tteatment. The de- 
fendant’s alleged shortcomings may consist 
in the way he designed his premises or 
equipment, in the manner in which they 
were constructed, maintained, arranged, il- 
luminated, or attended, or even in the per- 
sonal supervision which he exercised for the 
plaintiff’s safety while the latter was in his 
place of business. The extent of these 
duties will vary sharply with the nature and 
location of the place, the kind of business 
being conducted there and the type of cli- 
entele to which the business caters. 
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Design 


Design of the premises is of first impor- 
tance. The proprietor must provide safe 
premises. Recovery is normally to be ex- 
pected if the injury was occasioned by a 
shortcoming in design which was a substan- 
tial cause of the accident. 


Sometimes, however, the requirement of 
safety may be subordinated to public de- 
mand and tastes or the demands of economy. 
This is well illustrated by the traditional 
design of a ball park which affords no pro- 
tection from foul balls to those sitting in 
the bleachers. The plaintiff must assume 
this risk, because in itself the traditional 
design of the park bars recovery. On the 
other hand, the spectator at a hockey game 
is not expected to know the perils of the 
game. If he is hit by a puck, his case will 
usually be submitted to the jury with re- 
sulting verdict for the plaintiff. 


Accidents in Remote Parts of 
Business Premises 


A business guest is not entitled to assume 
that all parts of the premises have been 
prepared for his reception. If he wanders 
off into less frequented parts, his duty of 
vigilance increases. If he is injured, the 
court will resort to the contributory negli- 
gence of the customer or patron, and he 
may be held negligent. Of course, if the 
guest has the permission of the manage- 
ment to enter such remote parts, and is 
either accompanied by the proprietor or a 
representative or amply warned of the dan- 
gers, his alleged negligence is likely to be 
regarded by the court as a proper issue 
only for the jury. 


Injuries in Poorly Illuminated 
or Dark Areas 


Under modern conditions there is no satis- 
factory justification for inadequate lighting 
in those parts of business premises which 
are frequented by the general public. There- 
fore, in cases in which poor lighting plays 
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an important part there is an observable 
leniency on the part of the courts toward 
the plaintiff's alleged contributory negli- 
gence. This is particularly true where de- 
fective design is also chargeable against 
the defendant. 


Where the business guest ventures into 
complete darkness the problem assumes a 
slightly different aspect. Darkness affords 
its own warning. There is a well marked 
tendency on the part of the courts to hold 
that a plaintiff who suffers injury as a re- 
sult of his voluntary entrance into a dark- 
ened room either assumes the risk or is 
guilty of contributory negligence as a mat- 
ter of law. 


Transitory Perils 


The contributory negligence of the plain- 
tiff or his assumption of the risk is fre- 
quently resorted to in actions arising out 
of transitory perils whenever the court feels 
that the jury in its enthusiasm to distribute 
the wealth has lost the proper perspective 
with reference to the defendant’s predica- 
ment. 


A customer slips in a puddle of slush which 
the storekeeper either has not had the op- 
portunity to remove or where the persistent 
recurrence of slush accumulations overtaxes 
all reasonably available facilities. Courts 
vary in their treatment of such cases. Where 
one will resolve the controversy in favor of 
the management in terms of absence of 
negligence, another court with equal ease 
will foreclose the matter by holding that 
the customer assumed the risk or was guilty 
of contributory negligence. 


Extraordinary Conduct by the 
Business Guest 


A store cannot be so designed that patrons 
can with safety walk backward through the 
aisles or meander through the premises in 
dark glasses. In such situations the jury 
will likely find that the plaintiff was guilty 
of contributory negligence, or the court will 
make a similar finding as a matter of law. 


In cases involving places where boisterous 
conduct (amusement parks, fun houses, 
swimming pools, etc.) is not unusual, the 
courts tend to apply literally the doctrine of 
assumption of risk and contributory negli- 
gence whenever they find that further ef- 
forts by the management to minimize the 
peril would be impossible or impracticable. 


Traffic Cases 


Do the above observations apply to the 
traffic cases, out of which the doctrine of 
contributory negligence largely grew? 





The author has attempted to point out that 
both assumption of risk and contributory 
negligence are mere phrases of supereroga- 
tion used by the courts to explain an ab- 
sence of either duty or negligence on the 
part of the defendant. If this is correct, 
and the terms assumption of risk and ¢on- 
tributory negligence are devices of légal 
forensics, they are as adaptable for use in 
one type of negligence case as in another. 
It is submitted that in the traffic cases there 
is more occasion for resorting to contributory 
negligence for the purpose here suggested 
than in any other class of litigation. 


If the conduct of the plaintiff has magnified 
the hazard which the defendant must meet 
to such an extent that it becomes impolitic 
to cast the burden on his shoulders, what 
could be more expectable than a resort to 
contributory negligence as a bar to recov- 
ery? An ample variety of mediating devices 
thereby becomes available to the court, in- 
cluding that artful phrase, the last clear 
chance; and there is the further comfort 
of knowing that an escape is available when 
desired through the relegation of the con- 
tributory negligence issue to the jury with 
fair assurance as to the outcome. At least 
it seems proper to suggest that contribu- 
tory negligence as employed in the traffic 
cases deserves a fair re-examination in 
terms of what is being done with the doc- 
trine, rather than what is being said about 
it by the courts. 


THE DOCTRINE OF RES IPSA 
LOQUITUR IN AVIATION LAW 





18 Southern California Law Review, 
December 1944, p. 124-153 


By Howard S. Goldin 
Student Editor-in-Chief, Southern California 
Law Review, University of Southern California. 


(Digest continued from the April 1945 issue 
of The Insurance Law Journal) 


Modern courts consistently declare that 
the air is a natural heritage, common to all 
people, and its reasonable use ought not to 
be impaired. It is well settled that there can 
be no absolute liability for flights of aircraft 
high over a man’s land where no actual dam- 
ages have been produced. However, mod- 
ern courts recognize neither ownership in 
airspace, nor a privilege of flight, but a 
right of flight subject to limitations imposed 
by the law of nuisance if the flight results 
in harm to the owner or occupier of property. 


Injury to Persons and Property 
Upon the Ground 


In support of the proposition that the doc- 
trine of absolute liability ought to be applied 
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to cases involving injuries by aircraft to 
persons or property on the ground, it has been 
contended that persons on the ground are help- 
less to avoid injury to themselves or their 
property; that the airplane is an inherently 
dangerous mechanism, and that the safety 
of flight by air is dependent upon factors 
beyond human control; and that for all 
practical purposes, it is impossible for the 
person injured to prove the cause of the 
accident. The imposition of absolute lia- 
bility on owners or operators of aircraft, 
however, would discriminate unjustifiably 
against carriers by air. Those engaged in 
the aviation industry should not be denied 
the utilization of such defenses as “act of 
God,” or the wrongful act or omission of 
a third party. However, when an aircraft 
lands upon private property because of a 
forced landing, or for reasons of convenience 
and pleasure, it would be reasonable to im- 
pose liability for resultant damages. 


Today courts are inclined to find, as a 
matter of fact, that airplanes are not inher- 
ently dangerous mechanisms. Moreover, the 
inability of a person on the ground to escape 
injury from a falling airplane differs but 
slightly from the ability of a pedestrian to 
avoid injury from an uncontrolled automo- 
bile. Resort to the doctrine of res ipsa 
loquitur eliminates any possible objection to 
the effect that failure to invoke the rule of 
absolute liability burdens the injured party 
with the practical impossibility of establishing 
the cause of the accident. It would also allow 
the defendant an opportunity to present an 
explanation. 


The modern attitude is to apply the general 
rules concerning torts on land to aviation 
cases, so that the owner and operator of 
an aircraft is charged with the duty of exer- 
cising reasonable care under the circum- 
stances. Thus evidence of ordinary care will 
depend upon the facts of the particular case. 
In the leading case of Sollak v. State of New 
York, U. S. Av. Rep. 42 (N. Y. Ct. Cls. 1927), 
the plaintiff was injured while a passenger 
in an automobile temporarily parked on a 
public highway because of traffic conges- 
tion. The plane which struck the car was 
then being used by a state officer engaged 
in state business. The olaimant contended 
that the doctrine of res ipsa loquitur was 
applicable, and the court held that where 
a collision occurred between an airplane and 
an automobile prudently driven on a public 
highway, the doctrine of res ipsa loquitur 
raises a presumption of negligence on the 
part of the airplane pilot. 


A person who voluntarily enters upon a 
recognized landing area assumes certain 
risks of bodily harm from airplane acci- 
dents. Consequently, the courts have failed 
to apply any rule of absolute liability, but 
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have held the aircraft owner or operator 
responsible for actual damage caused by his 
own negligence to persons or property on 
the landing area. In Prokop v. Becker, 345 
Pa. 607, 29 Atl. (2d) 23, a twelve-year-old 
boy, riding a bicycle on an abandoned road 
across a flying field during an air circus, was 
killed when a landing plane descended upon 
him. The decedent’s mother brought an 
action against the pilot, the lessee of the air- 
field and others. The trial court directed a 
verdict for defendants. Upon appeal, the 
plaintiff was awarded a new trial as to the 
pilot owner of the plane and as to the lessee 
of the airport, on the ground that the record 
disclosed evidence sufficient to have gone to 
the jury on the question of negligence. The 
case was significant in that the court con- 
strued Section 5 of the Uniform State Law 
for Aeronautics, which provides for abso- 
lute liability of aircraft pilots to persons on 
land, as being inapplicable to the lawful 
landing and taking off of an airplane on 
and from an airport. Instead, liability was 
held to be determined in accordance with 
the common law principles affecting re- 
sponsibility for negligence, and proximate 
cause. A review of the decisions of the 
courts warrants the conclusion that it is in- 
cumbent upon the plaintiff to establish, by a 
preponderance of the affirmative evidence, 
that the defendant had been negligent. 
Moreover, the determination as to whether 
the injured party had been contributorily 
negligent was properly left to the triers of 
fact. 


Damage by Aircraft to Persons and 
Property Transported 


Most common of all aviation cases are 
suits to recover compensation for personal 
injuries or for loss of property arising out 
of an aircraft accident. Frequently, the only 
thing known about an aerial mishap is the 
fact that the airplane took off safely and was 
later found smashed to bits with all its oc- 
cupants dead. Hence, it is often difficult and 
impossible for a plaintiff to establish affirma- 
tively that the defendant carrier was negli- 
gent. Some relief is afforded to such a 
plaintiff by allowing him to rely on the doc- 
trine of res ipsa loquitur in a proper case. 
An examination of various decisions of the 
courts establishes that the courts follow no 
uniform pattern or standard in determining 
when the fact situation of'a specific case 
justifies resort to the res ipsa loquitur doc- 
trine. The American courts follow the view 
that the doctrine of res ipsa loquitur is in- 
applicable to aviation accidents wherein the 
planes involved were equipped with dual 
controls. The theory behind the refusal to 
extend the principle to these cases inheres in 
the fact that it is difficult to draw an in- 
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ference or presumption as to who was in 
control of the instrumentality at the time of 
the alleged neglectful conduct. 


Mid-Air Collisions 


Mid-air collisions between aircraft are 
relatively rare. The conflict over the appli- 
cation of res ipsa loquitur to collision cases 
revolves about the requirement of the doc- 
trine that the agency causing the accident 
be under the sole and exclusive control of 
the person sought to be charged with lia- 
bility. Courts have consistently disagreed 
as to the applicability of res tpsa loquitur to 
collisions between vehicles on land. They 
are likewise in disagreement in the field of 
aviation law. The California courts have 
indicated a willingness to invoke the doc- 
trine of res ipsa loquitur to actions arising 
out of a collision in the air, as is illustrated 
in Rainger v. American Airlines, Inc., U. S. 
Av. Rep. 122 (Cal. Super. Ct., 1943). 


Collision on the Ground 


Ever since the leading case of Gruenke v. 
North American Airways, Inc., 201 Wis. 565, 
230 N. W. 618, where the upper court held 
that only ordinary care was required of an 
aviator in landing a plane so as to absolve 
him of liability for damages to a plane stalled 
on a runway, the courts have stated con- 
sistently that the general rules governing 
torts on land will be applicable to aviation 
cases. In an action for damages resulting 
from a ground collision between two air- 
craft, it was held that the failure of the 
plaintiff pilot to look in a direction in which 
he had an unobstructed vision constituted 
contributory negligence as a matter of law. 


An unusual decision in aviation law oc- 
curred in Hope v. United Air Lines, Inc., U.S. 
Av. Rep. 179, wherein the plaintiff sought 
to recover damages for personal injuries 
solely because of the alleged negligence of 
the defendant air carrier in transporting her 
in rough weather, there being no crash, col- 
lision nor damage to the plane or to any of 
its occupants. Negligence in the operation 
of the plane was also alleged, in that the 
pilot precipitated the plane into. a violent 
windstorm. The plaintiff failed to call any of 
the other passengers as witnesses. The court 
ruled that the plaintiff had made a case for the 
jury. One possible explanation of the holding 
was that the court erroneously accepted opin- 


ion evidence furnished by plaintiff; otherwise, 
it is the only instance in which the doctrine of 
res ipsa loquitur was employed where the 
injuries complained of were not sustained in 
acrash. The author suggests that the sound 
rule is to hold the doctrine inapplicable 
where the injury for which recovery was 
sought was caused by the elements. 


Defects in Design, Manufacture, 
and Repairs 


Occasionally, the party sought to be 
charged with liability for damages arising 
out of an aviation accident has been either 
the manufacturer or designer of an aircraft 
or a repairman who services the airship. In 
an action by American Airways, Inc., against 
the Ford Motor Company, wherein Ford had 
agreed to install high speed equipment on 
six of the plaintiff’s planes and to make a 
complete inspection of each airplane, and, 
after inspection, one of the planes crashed, 
the Ford Company was liable on the theory 
of breach of contract for insufficient inspec- 
tion, since it was established that the crash 
was caused by a fatigue crack in the pro- 
pellor hub. 


Owners of aircraft have often instituted 
actions to recover for damages to such air- 
craft. Quite frequently, the relationship 
between the owner and the party sought to 
be charged with liability is that of bailor- 
bailee. It is well settled that the common 
law rules of bailment are applicable when 
the bailed chattel is an airplane. 


An examination of the various court de- 
cisions leads to the conclusion that with 
regard to the doctrine of res ipsa loquitur, 
the law of the air is confused. However, it 
is clear that the theory which imposed abso- 
lute liability, without reference to fault, upon 
the owners and operators of aircraft, has 
been generally abandoned. The trend is 
definitely in the direction of applying to 
aeronautical accidents, both on the ground 
and in the air, the rules of negligence and 
proximate cause generally applicable to torts 
on land. All the uncertainties surrounding 
the application of the res ipsa loquitur doc- 
trine to land doctrines have now been trans- 
ferred to aviation law. But, in the willingness 
of the courts to apply to navigation of the 
air the same rules applicable to other modes 
of transportation, is evidence of the recog- 
nition that the airplane is here to stay. 


ee 


Worm Turns 


“Drivers have no right to be running their cars on the theory that every pedestrian 
must not only keep up a constant outlook for cars, regardless of how they are 
run, but be prepared to jump or become athletic in getting out of their way.” 
Boyd, C. J. in Brown v, Patterson, 141 Md. 293, quoted in Crunkilton v. Hook, 23 


CCH Automobile Cases 136. 
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SUITS FOR DISTRIBUTION OF 
MUTUAL SURPLUSES 


By William E. Mooney 
Attorney at law, 1 N. La Salle St., Chicago, Ill. 


On June 15, 1945 the Appellate Court of 
Illinois, at Chicago, decided the cases in- 
stituted against the Acacia Mutual Life Ins. 
Co., Bankers Life Co., Equitable Life As- 
surance Society of U. S., Home Life Ins. 
Co., John Hancock Mutual Life Ins. Co., 
Massachusetts Mutual Life Ins. Co., Metro- 
politan Life Ins. Co., Minnesota Mutual Life 
Ins. Co., Mutual Benefit Life Ins. Co., 
Mutual Life Ins. Co. of N. Y., National 
Life Ins. Co., New England Mutual Life 
Ins. Co., New York Life Ins. Co., North- 
western Mutual Life Ins. Co., Penn Mutual 
Life Ins. Co., Phoenix Mutual Life Ins. 
Co., Prudential Insurance Co., Security 
Mutual Life Ins. Co., and State Mutual Life 
Ins. Co. The opinion in the case of Lubin 
v. Equitable Life Assurance Society of the 
U. S., 10 CCH Life Cases 1098, is controlling 
as to each of the nineteen appealed cases. 
Each plaintiff, a former policyholder, 
claimed to represent all such policyholders, 
and prayed for an accounting and distribu- 
tion of surplus funds accumulated during 
the time plaintiff’s policies were in force. 
The plaintiff in each case contended that in 
a mutual life insurance company the pro- 
tection is to be furnished at cost and any 
excess must be refunded to the policyhold- 
ers, 


Wheat Surplus Is 


The opinion of the reviewing court was very 
comprehensive. At the outset the Court 
defines “total surplus” as the excess of assets 
each year over the legal reserve, the losses 
and expenses of operation. Out of this 
“total surplus” the company’s board of di- 
rectors apportions a sum for dividends. This 
is termed the “divisible surplus”. The bal- 
ance remaining may be termed a “con- 
tingency reserve” or “safety fund”. Such 
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reserve is an additional factor for the pro- 
tection of policyholders against additional 
hazards such as epidemics, wars and panics. 
In states where thirteen of said companies 
are domiciled such “contingency reserves” 
are expressly provided for by statute; in 
states where four of said companies are 
domiciled such reserve is not specifically 
noted in the respective statutes but the 
maintenance of such a reserve has been ap- 
proved and commended. 


Policyholder Not a Partner 


Plaintiffs’ contention that policyholders in 
a mutual life insurance company possess 
rights over and beyond those stated in the 
policy, either as partners or otherwise, met 
with judicial rebuff. The Court said: “If 
it were true that the policyholder members 
* * * should be considered as partners, then 
a dissolution of the defendant companies 
would occur every time one of their policy- 
holders died, permitted his policy to lapse 
or surrendered it for its cash value, and a 
new partnership would necessarily come in- 
to being * * * almost every hour of each 
day. * * * A mutual life insurance company 
does not partake of the nature of a partner- 
ship, * * * its * * * contracts create the re- 
lationship solely of debtor and creditor.” 


Discretion of Board of Directors 


The defendants urged that the determina- 
tion of the amount and the apportionment 
of surplus earnings to policyholders is a 
matter for the exercise of sound business 
discretion on the part of defendants’ boards 
of directors. There were no charges that 
the defendants’ boards of directors “failed 
to properly determine the amount and the 
apportionment of the divisible surplus or 
that such boards of directors acted unlaw- 
fully, wrongfully or by mistake.” Conse- 
quently, “the insufficiency of the complaints 
in this regard alone constituted adequate 
ground for their dismissal.” 


Defendants further contended that courts 
should not interfere with the internal man- 
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agement of the companies. The Court held 
“no court, state or federal, will assume jur- 
isdiction to interfere with or control the 
management of the internal affairs of a for- 
eign corporation.” 


The court concluded that “An accounting of 
the magnitude requested in plaintiffs’ com- 
plaints, if allowed, would require the de- 
fendants to remove a considerable portion 
of their records and a large number of their 
employees from their home office to this 
state. This would place an intolerable bur- 
den upon the defendant companies and 
would not only interrupt the operation of 
their businesses but would practically dis- 
rupt .their operation. Even if it could be 
assumed that plaintiffs’ complaints did state 
a cause of action, considerations of con- 
venience, efficiency and justice point to the 
courts of the states of domicile of the de- 
fendants as appropriate forms for the deter- 
mination of the claims presented by such 
complaints. 

“In view of the fact that the law govern- 
ing every aspect and phase of the theory of 
plaintiffs’ complaints had been long and well 
established prior to the filing of said com- 
plaints we are constrained to believe that 
the nineteen suits involved herein were in- 
stituted solely for what possible nuisance 
value they might prove to have.” 


Annotation 


Reference is made to the article entitled 
“Mutual and Fraternal Surpluses—Class 
Suits for Accounting and Distribution” in 
the Insurance Law Journal, November, 1944, 
page 643, for a discussion of the theories of 
both the insured and the company in this 
character of action. 


These decisions of the Illinois Appellate 
Court have blasted the plaintiffs’ theory that 
in mutual life insurance every policyholder 
is a yiartner and entitled to a distribution 
of the surplus (Insurance Law Journal, p. 
649, note 1), and they. upheld the companies’ 
contentions that there is no true partnership 
between insurer and insured (p. 651, note 
3); that the relationship of insurer and 
insured is based entirely on the policy provi- 
sions and is only that of debtor and credi- 
tor (p. 651, note 8). 

The reviewing court also held that courts 
should not interfere with the sound business 
discretion of the company’s board of direc- 
tors in the manner or amount of distribution 
of surplus (p. 652, note 10), nor with the 
internal management of foreign insurance 
corporations (p. 652, note 12). 

The phrases “total surplus”, “divisible sur- 
plus”, “contingency reserve” and “safety 
fund”, defined by the reviewing court, are 


annotated in the same article (pages 648, 
“ notes 5 and 6, and on page 651, notes 1, 
ioe ea 


JUDICIAL BADMINTON 


Mr. Justice Jackson’s foreboding when the 
case of State Farm Mutual v. Duel, 22 CCH 
AUTOMOBILE CASES 254, was before the 
United States Supreme Court, that the Wis- 
consin Supreme Court would not have the 
power to open the judgment and re-examine 
the question of whether or not the premi- 
um reserves required by the Wisconsin 
Insurance Commissioner violate the Com- 


‘merce Clause of the federal constitution, has 


been proven by the event. The majority 
opinion of the United States Supreme Court 
held that the appellant State Farm should 
have an opportunity to raise the Commerce 
question, even though the case of United 
States v. South Eastern Underwriters was 
decided after the decision of the Wisconsin 
Supreme Court in the State Farm v. Duel 
case. The majority held that while the cus- 
tomary. procedure in a situation such as this 
was for the Supreme Court to vacate the 
judgment of the state court and remand 
the case so that the court might reconsider the 
question in the light of the changed cir- 
cumstances resulting from the holding in 
the S. E. U. A. case, under the Wisconsin 
procedure, the appellant was not foreclosed 
from obtaining a determination in the Wis- 
consin Supreme Court of the Commerce 
question, either in the present suits or in a 
pending suit involving similar reserve re- 
quirements for other years; therefore, said 
the U. S. Supreme_Court, it was not neces- 
sary to vacate the judgment below in order 
that appellant might have an opportunity 
to obtain the ruling. And so it affirmed the 
judgment of the Wisconsin Supreme Court. 
Mr. Justice Jackson, in a short opinion, said, 
“T think that the judgment below should 
be vacated rather than affirmed and do not, 
therefore, reach the constitutional questions 
dealt with in the Court’s opinion. J doubt 
that the Wisconsin Supreme Court can open 
and re-examine a judgment after it is af- 
firmed by this Court. As the Court recog- 
nizes, to vacate is the procedure that has 
been followed when-similar situations have 
been presented heretofore.” 


Wisconsin Disagrees 


On June 15, last, the Wisconsin Supreme 
Court, passing on the motion of State Farm 
to reopen the judgment, held that it had no 
jurisdiction in appeal cases sixty days from 
the entry of its judgment, and that it could 
not consider the Commerce Clause ques- 
tion sought to be raised by the appellant. 
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“The opinion of the Supreme Court of the 
United States in the instant case conferred 
no power upon us. Had the Supreme Court 
of the United States vacated our judgment 
we would have power to grant the instant 
motion, as the case would then be before us 
without any judgment to bar action by us, 
and we would not be averse to granting an 
immediate hearing of the constitutional 
point the plaintiff desires to raise, and if 
opportunity did not exist for its presenta- 
tion in the two other cases referred to in 
the opinion of the Supreme Court of the 
United States we would keenly regret our 
want of power to grant relief in the instant 
case. However, there are two cases pend- 
ing in circuit court which may be made 
ready for presentation of the point to us at 
the first assignment of the August, 1945, 
Term if counsel desire, and the short delay 
will work no perceivable injustice.” 

So the unhappy appellant is given a choice 
of again petitioning the Supreme Court of 
the United States to revise its order, or of 
presenting the point in the similar cases 
now pending before the Wisconsin Supreme 
Court. 


MAKING THE DEAD SPEAK 
The Ohio Supreme Court recently split 4 


‘to 3 in Goehring v. Dillard, Admr., (22 CCH 


AUTOMOBILE CASEs 920, April 4, 1945) on a 
difficult question. Plaintiff sued the minor 
defendant for injuries sustained in an auto- 
mobile collision. The question of liability 
depended upon the evidence of the two par- 
ties involved in the accident and the physi- 
cal facts of the collision. The deposition 
of the minor defendant was taken by the 
plaintiff as upon cross-examination, There- 
after the minor defendant entered the armed 
forces, was killed, and the cause revived 
against his administrator. Before trial, the 
deposition of the minor defendant was filed 
by the plaintiff and was thus made available 
to both parties alike. On trial, plain- 
tiff offered in evidence the minor defend- 
ant’s deposition, and over the objections of 
the defendant administrator, it was admitted 
in evidence. Then, over the objection of 
the administrator, plairtiff was allowed to 
testify concerning the matters covered in 
the deceased minor’s deposition. 


The “Dead Man” Statute 


The statute, Section 11495, General Code, 
provides that a party shall not testify when 
the adverse party is an executor or adminis- 
trator. Paragraph 8, though, provides an 
exception to the effect that, “If a party dies 
and his deposition be offered in evidence, 
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the opposite party may testify as to all 
competent matters therein.” 


The administrator objected that while plain- 
tiff had a right to take the defendant’s de- 
position (for discovery), it did not have a 
right to use the deposition at trial; and that 
the exception of paragraph 8 applied only 
where the deposition of the deceased was 
offered in evidence by the deceased’s rep- 
resentative, and not where it is offered by 
the adverse party. The trial court ruled 
that the deposition was admissible, and that 
the plaintiff could testify as to the subject 
matter covered by the deposition. This 
holding was affirmed by the Ohio Court of 
Appeals (17 Ohio Bar 259). 


The Court Splits 


A majority of the Ohio Supreme Court held 
that the deposition was properly allowed in 
evidence; that the plaintiff was rightly per- 
mitted to testify as to the matters covered 
by the deposition; and that the fact that 
the deposition was introduced by the plain- 
tiff rather than defendant was held not 
material. 


Three judges dissented. The brief opinion 
of Hart, J., relied on two propositions: (1) 
that the statutory disqualification of an in- 
terested witness can be removed only by a 
waiver on the part of the party protected 
by the provisions for disqualification, and 
(2) testimony of the adverse party, in order 
that it have the effect of removing the dis- 
qualification of an interested witness as to 
the matters covered by the adversary’s tes- 
timony, must have been voluntarily given. 
The test of the plaintiff's competency is to 
be applied as of the date of trial, and ne 
as of the date the deposition was taken. 
Plaintiff was competent against the original 
minor defendant at the time of the taking 
of the deposition, but incompetent against 
the decedent’s representative at the time of 
the trial. 


Can a Waiver Be Involuntary? 


All this we take to mean that the represen- 
tative must himself offer in evidence the 
testimony of his decedent in order to make 
competent the testimony of the adverse 
party on the same subject. Here the de- 
position of the decedént was given. in- 
voluntarily as an adverse party under 
cross-examination. 

While the instant case is a difficult one inas- 
much as, lacking the testimony of the de- 
cedent and of the plaintiff as to the facts of 
the accident, only physical facts would be 
available, still this deprivation of necessary 
proof is a common incident of the “Dead 
Man” statutes. That the waiver which will 
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free the adverse party to testify should be 
coerced by the adverse party’s taking the 
deposition, as upon cross-examination, of 
= decedent, makes it in fact no waiver at 
all. 


On the Other Hand 


But if the reason for the policy of the 
statute is that where the dead man’s testi- 
mony is not available, his adversary’s shall 
not be allowed, then in the present case, 
perhaps as a matter of policy, since the 
coerced testimony of the decedent was avail- 
able, his adversary should be allowed to 
speak. And this regardless of whether or 
not the representative chooses to waive the 
privilege by offering in evidence the deposi- 
tion that was taken. The decedent’s repre- 
sentative should not be allowed to defeat 
proof of a case where the testimony of both 
parties is available, although in the deced- 
ent’s case, only in deposition form. 


The Court’s majority rely on expressions 
in prior Ohio decisions favoring the admis- 
sion rather than the exclusion of testimony 
in the interpretation of similar cases, and 
this canon is in line with the modern ten- 
dency to extend the bounds of competency 
wherever fairly possible. 


FOUR-ELEVEN ALARM 


The inflammatory nature of women’s ap- 
parel in its effect on the helpless, hunted 
Thurber-male has long been the subject of 
comment by long-faced, gloomy custodians 
of the public mores. But that it should be 
literally inflammable is a relatively new 
complaint. Three recent cages add fuel to 
the fire in this field of product liability un- 
coverage. 


In Noone v. Perlberg the New York Court 
of Appeals recently affirmed without opinion 
(we know just how they felt), a decision 
of the Appellate Division, First Department 
{10 CCH Nec.icence Cases 1122], holding 
liable a manufacturer who sold a retailer 
an evening gown, the double-netted over- 
skirt of which had been sized with nitro- 
cellulose, and which caught fire and severely 
burned the plaintiff. Apparently it had 
been ignited by a cigarette belonging to 
some one of the guests at the New Year’s 
cocktail party. 

The trial court directed a verdict for the 
defendant. The Appellate Division held that 


the jury could find from the evidence that 
the plaintiff's injuries were caused by the 
use of an inherently dangerous substance 
in the manufacture of the gown; that manu- 
facturers ought to know about dinner gowns 
and cocktail parties, and that such an eve- 
ning gown would be worn to places where 
large numbers of persons gather and many 
indulge in smoking. 

In Dempsey v. Virginia Dare Stores, 11 
CCH NEGLIGENCE Cases 187, the Kansas City 
Court of Appeals, affirmed a judgment for 
defendant. There, the plaintiff, after taking 
a bath, put on over her gown a robe (called, 
we note regretfully, a “Fuzzy Wuzzy’”), and 
lay down in bed to smoke. She claimed that 
she had put out the cigarette in an ash 
tray, and that “about that time why, there 
was a flame that shot up in my face from 
the right side”, and up the side of the robe 
By the time she had gotten out of the robe, 
the plaintiff was seriously burned. The 
Court held that the inflammable nature of 
the robe was an obvious hazard, and that 
there was duty on the defendant to warn 
the plaintiff of its inflammability. “Fuzzy 
Wuzzy” isn’t fuzzy any more. 

In Deffebach v. Lansburgh & Bros., 12 CCH 
NEGLIGENCE CASES 530, the plaintiff had 
bought a chenille lounging robe in the defend- 
ant’s store, after examining it for texture, 
color, style and design. While wearing 
the robe for the third or fourth time, she 
waved or “fanned” a match after lighting 
a cigarette. The robe caught fire and the 
flame spread with great rapidity, “quicker 
than you snap your fingers almost”, in spite 
of immediate and vigorous efforts of sev- 
eral persons to put it out. A textile expert, 
who had experimented with a sample of 
the same material, testified that it had a very 
low resistance to flaming, and that only a 
fraction of a second was required for igni- 
tion. In holding that the plaintiff had every 
right to be burnt up about it, the District 
of Columbia Court of Appeals said: “Since 
outer garments intended for domestic wear 
are not unlikely to come into momentary 
contact with lighted matches, tobacco, or 
stoves, it seems to us clear that a robe 
which, when this contact occurs, instantly 
bursts into flame and inflicts severe injury 
is unreasonably dangerous and unfit for 
use.” 


Inflammability in the apparel of the incendi- 
ary sex is all right up to a point, but that 
point should be well below that of com- 
bustibility. 
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The difficulties of authorship and book 
production under the “Blitz” are interest- 
ingly noted in the preface to the recent Air 
Law by Shawcross and Beaumont (Butter- 
worth & Co., Ltd., 1945. 816 pages. $15. 
U. S. Agents: The Carswell Co., Ltd., 145- 
149 Adelaide St., Toronto 1, Canada). 
“. . the two colleagues whose names appear 
as havirig assisted us were serving in His 
Majesty’s Forces, and prevented thereby 
from continuing to collaborate. Of the re- 
maining two one was also serving in the 
Forces, but was able, in spite of difficulties, 
to resume work, and the other (over Service 
age even as a Reserve Officer) was able to 
give such time to it as he could spare from a 
busy practice which had to be carried on in 
the absence of his partners with a sadly 
depleted staff. An added difficulty was that 
the only corrected copy of the manuscript 

. was destroyed by enemy action. Print- 
ing difficulties in this country necessitated 
the production of the book in Canada, which 
caused further delay.” The general excel- 
lence of the book makes it difficult to see 
how a better job could have been done even 
under peacetime conditions. 


The Chicago Conference 


At the International Civil Aviation Con- 
ference in Chicago last year, a new gain was 
made in the unification of law regarding 
international air navigation. An interim 
agreement came into force June 6, 1945, 
after the twenty-sixth nation announced to 
the United States government its formal 
acceptance. “The use of aircraft has de- 
stroyed all effective frontier barriers, even 
the barrier of the ocean. So the sovereign 
states of the world have been forced to try 
to replace their differing systems of national 
laws by one international system for the 
flow of international traffic and trade. No 
other activity has had this result. And no 
other system of law has been so rapidly 
developed by sovereign States collaborating 


for national and international objects at the 
same time.” ‘To an understanding of this 
system, a considerable contribution is made 
by Shawcross and Beaumont. 


Air Law Omnibus 


While this book was published before the 
Chicago conference was held, a note on the 
title page of the book says: “If an Inter- 
national convention emerges from the dis- 
cussions at the Chicago conference, and such 
convention is ratified by a substantial num- 
ber of States, including the British Empire 
and the United States of America, it is in- 
tended to publish a supplement to this book 
dealing with such convention.” The work is 
designed to be kept up to date by means of 
supplements to be filed in a pocket provided 
in the back cover. 


Numerous special articles have been written 
treating parts of international air law. The 
authors have here for the first time brought 
together all the essential legislation, inter- 
national treaties, conventions, and primary 
decisions bearing on this subject. Their 
objective was to provide a connected ex- 
position of the principal legal rules govern- 
ing the flight and operation of aircraft, 
taking into account the rules derived from 
international law as well as those derived 
from the English Common Law and statutes ; 
and to provide those persons interested in 
air transport with as complete a collection 
as possible of all British statutes, interna- 
tional conventions, and subsidiary legisla- 
tion connected with air law. As to the scope 
of their book, the authors have this to say: 
“It is the object of this book to present the 
law relating to the air and the use of air- 
craft in peace. The law given is as in 
August 1939, except where it is otherwise 
stated, or where it so appears by necessary 
implication. This law is partly national and 
partly international ... In so far as it is 
national, the law set forth in this book is 
the law of England except where it is spe- 
cifically stated to be the law of some other 
country ... Parts of the law of England, 
however, may be the same as parts of the 
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law of other states (whether in the British 
Commonwealth or elsewhere) either because 
English law is applied or followed in those 
States, or because the English law is also 
the international law. Therefore this book 
includes the laws of many other countries, 
both in so far as those laws are the same as 
the national law of England, and in so far 
as they include international law.” 


But little space is given to our own United 
States Civil Aeronautics Board and Admin- 
istrator of Civil Aeronautics, only three 
pages being devoted to these Federal agencies 
which supervise and regulate aeronautics in 
the United States. Possibly through an 
oversight on the part of the authors, they 
state, at page 88, that the Administrator of 
Civil Aeronautics acts under the direction 
and supervision of the Secretary of State. 
Under the law he acts under the direction 
and supervision of the Department of Com- 
merce. 


Insurance Treated 


To those interested in insurance law, Part 
V of the book, entitled “Aircraft and Avia- 
tion Insurance”, should be of particular 
interest. The matters covered include inter- 
national law relating to aircraft insurance; 
English Common Law relating to insurance 
of aircraft and aviation risks; English statu- 
tory requirements for compulsory insurance 
against third-party surface liability ; the rights 
of third parties on insolvency of the assured 
in English law; and life and accident insur- 
ance in aircraft cases in English law. 


Reference Unlimited 


The reference apparatus of the book is most 
impressive. A seventeen-pagé table of con- 
tents is designed to serve as a synopsis. 
There is an 8-page table of statutes, a 21-page 
table of cases, and a 65-page index. Slightly 
more than half of the book’s 816 pages con- 
sists of appendixes. The first gives the text 
of the various international Conventions. 
Appendixes 2, 3, and 4 deal respectively 
with British statutes, British Statutory Orders, 
Directions and Regulations, and Notes on 
British Maritime Enactments Applied to Air- 
craft. Appendix 5 is the text of the Interna- 
tional Air Traffic Association’s General 


Conditions of Carriage. Appendix 6 consists 
of tables of the parties to air law conventions 
and treaties. Appendix 7 is a collection of 
notes on British war emergency legislation. Of 
special interest should be Appendix 8, con- 
taining the texts of treaty arrangements 
between the British Empire and Common- 
wealth and the United States of America, 
since few books on air law written in the 
United States print these treaty arrange- 
ments. Inasmuch as the United Kingdom 
has not indicated that it will sign the “Five 
Freedoms” agreement of the Chicago Con- 
ference, England, apparently preferring to 
continue a policy of bilateral agreements, 
ready access to these arrangements in the 
coming years may be helpful to the lawyer 
and executive dealing with air problems 
involving the United Kingdom. 

The authors have done a very complete and 
painstaking job in producing this book. It 
is excellently organized, its discussions are 
clear, and its style marked by a simplicity 
unusual in legal texts. Its annotations, which 
compare numerous phases of British and 
United States air law, together with cita- 
tions of cases from each jurisdiction, are 
particularly valuable, and the reviewer knows 
of no other book on air law which gives such 
full treatment. In this respect, American 
lawyers and executives will find exceedingly 
helpful the chapter on English common law 
relating to surface damage and other lia- 
bilities. 


The Speed of Air Law 


The authors have this to say about the 
speed with which air law follows the progress 
of aeronautical science: “No science has 
been developed so quickly in its practical 
application to the activities of men as the 
science of aeronautics. No body of juris- 
prudence has been formed so rapidly, or on 
such small foundations, as air law. No other 
branch of law has kept so closely in step 
with activities which it regulates. No other 
activity has so led the law with it, from one 
country to another and from one stage of 
its development to the next.” It seems proper 
to add, as the authors modestly refrain from 
doing, that their work Air Law is a genuine 
contribution to the law’s business of keeping 
in step with aeronautics. 


—_--- ori 


Indiana Premium Tax Unconstitutional 


In the test case brought by Prudential to recover premium taxes paid on the 1944 
business of the Company in Indiana, a five-judge court of Marion County Superior 
Court has held the Indiana 3% premium tax on out-of-state companies illegal 


in the light of the S. E. U. A. case. 
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ATTORNEY'S LIEN—SERVICE 
ON INSURER 


(ILLINOIS) 


@ Minor’s contract with attorney 
Notice of attorney’s lien 


Edward Barron, a thirteen-year-old minor, 
was injured, and throvgh his mother, as 
natural guardian, entered into a contract 
with Yellen as attorney to prosecute his suit 
for injuries against the party at fault. Yellen 
served notice of his attorney’s lien, on the 
defendant Bloom, the party allegedly at 
fault for the accident. However, the injured 
boy and his mother would not cooperate with 
Yellen, and they engaged other attorneys, 
who settled the claim with the defendants, 
i.e., with Bloom and his insurer. Thereupon 
Yellen sued Bloom and his insurer for the 
proportion of the settlement to which he 
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is entitled by virtue of his attorney’s lien. 
On motion of the defendants, the trial court 
dismissed the action. 

On appeal it was held that the suit was 
improperly dismissed as to the defendant 
Bloom. A minor’s contract hiring an attor- 
ney to prosecute his suit for injuries, and 
agreeing to pay a reasonable fee as com- 
pensation, is valid. Notice of attorney’s lien 
was served on Bloom, and as to him the 
plaintiff has stated a valid claim. But as to 
Bloom’s insurer, no notice of attorney’s lien 
was served on it, and therefore no cause of 
action is stated against it. As to the cor- 
porate defendant, the plaintiff’s statement of 
claim stated no cause of action and was prop- 
erly dismissed. Judgment was reversed in 
part and affirmed in part.—yYellen, appel- 
lant, v. Bloom et al. Ill. Appellate Court, 
First District. Released June 8, 1945. 23 
CCH Avutomosite Casbs 206. 
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CAN A MOTORIST RELY ON THE 
CROSSING SIGNAL? 


(TENNESSEE) 


e@ Railroad crossing collision 
Failure of signal device 
Contributory negligence 


In crossing a railroad track guarded by a 
signalling device, may the driver of an auto- 
mobile rely on the absence of any danger 
signal, and proceed to cross without keeping 
an independent lookout? The crossing at 
which the plaintiff was injured was the 
busiest crossing in the city. An ordinance 
provided that gates and a watchman be pro- 
vided for this crossing; however, at a meet- 
ing between representatives of the city and 
of the railroad, it had been agreed that the 
railroad could use an electrical warning sys- 
tem at the crossing, instead of gates and a 
watchman as required by the ordinance. 
Thereafter the crossing was controlled by 
an electrical warning device. On the day 
of the accident to the plaintiff, there had 
been a heavy rainfall, the box controlling 
the electrical signal device had filled with 
water, and the signal was not in opera- 
tion. Relying on the signal being in good 
working order, the plaintiff drove his car 
across the railroad tracks, and was struck 
by an oncoming freight train. He did not 
remember if he had looked in either direc- 
tion before starting across the tracks, but 
he was positive that there was no warning 
by the electric system, and that he relied on 
the signalling device. The question of 
whether under these circumstances the plain- 
tiff was guilty of contributory negligence 
was for the jury. The railway was guilty of 
negligence. It did not satisfactorily explain 
why the control box in question had been 
flooded, when other control boxes had not 
been flooded by the rain. Moreover, the 
railroad could have been found negligent 
because of a failure to discover the non- 
operation of the signal, which was out of order 
for about two and a half hours. Further- 
more, it was guilty of negligence in violation 
of the ordinance requiring the crossing to 
be guarded by a watchman and gates. The 
city council had no right to excuse compli- 
ance with the ordinance by making an 
agreement with the railroad. Violation of 
the ordinance was prima facie negligence. 
Judgment for the plaintiff was affirmed.— 
Southern Railway Company, plaintiff in error 
v. Walser. Tennessee Court of Appeals, 
Eastern Section. Filed June 28, 1945. 23 
CCH Automosite Cases 380. 


Simmonds & Bowman, Johnson City, Tenn., for 
plaintiff in error. 


Winston & Guinn, Johnson City, Tenn., for de- 
fendant in error. 
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COMPREHENSIVE COVERAGE WITH 
COLLISION EXCLUSION 


(NEW YORK) 


@ Collision resulting from fire 
Comprehensive policy 


While the plaintiff was driving his car in 
the city of New York, he noticed that his 
car was smoking and burning under the 
dashboard. As he attempted to get his ve- 
hicle under control by applying the brake 
and pulling over to the right side, a gust 
of smoke came up from the dashboard, and 
he collided with another vehicle which was 
standing still waiting for the traffic signal 
to change. The plaintiff's vehicle was dam- 
aged to the extent of $515.30, divided into a 
fire loss of $38.00 and a collision loss of 
$477.30. Plaintiff had insured his car with 
the defendant under a comprehensive pol- 
icy, which excluded loss or damage caused 
by collision. The insurer conceded liability 
for the fire loss, but denied liability for the 
portion of the loss caused by collision. On 
appeal, it was held that the plaintiff was 
entitled to recover for the entire loss. 


“We know of no better guide in a situation of 
this sort than the ‘reasonable expectation and 
purpose of the ordinary business man when 
making an ordinary business contract’ 
Applying this general principle it is reasonable 
to suppose that the plaintiff in purchasing in- 
surance for his automobile sought coverage 
against the named risks and that the fair 
meaning and use of the word ‘comprehensive’ 
included those damages which an ordinary 
individual would reasonably and naturally 
regard as incidental to or flowing from the 
hazard insured against. The policy language 
is definite enough to exclude loss when col- 
lision is the primary and exclusive cause, 
and it would do so here except for the fact 
that fire—the hazard insured against—was 
the factor causing the driver to lose control 
of the vehicle and was so closely associated 
with it in point of time and character as to 
constitute the proximate producing cause 
of the collision.” Judgment accordingly for 
the full amount of the loss—Tonkin, appel- 
lant, v. California Insurance Company of 
San Francisco, Inc. New York Court of 
Appeals. June 7, 1945. 23 CCH Avutomo- 
BILE CASEs 211. 


DECLARATORY JUDGMENT AS TO 
PERMISSIVE USER 


(OKLAHOMA) 


@ Omnibus clause construed 
Permissive ‘user loans car 


If A, the owner of an automobile, gives 
general permission to B to use the auto- 
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mobile and B gives permission to C to use 
the automobile solely for C’s purpose, bene- 
fit, or advantage, and the automobile is in- 
volved in an accident while being so used 
by C, is such a use “with the permission of 
the named insured” under the omnibus clause 
of an automobile liability policy? It has 
been generally held not to be. Such a situ- 
ation was recently presented in a case be- 
fore the 10th Circuit Court of Appeals. 
Minnie Richman was the owner of the car 
and the named insured. The policy pro- 
vided that “The unqualified word ‘insured’ 
includes the named insured and, except 
where specifically stated to the contrary, 
also includes any person while using the 
automobile provided the actual use of 
the automobile is with the permission of the 
named insured.” Her son, Israel J. Richman, 
paid a portion of the purchase price of the 
automobile. He was about to be inducted 
into the Army and the named insured 
turned the automobile over to him without 
any express limitations or restrictions as 
to its use. Thereafter, Richman was sta- 
tioned at Camp Gruber, near Muskogee, 
Oklahoma, and there had the automobile 
in his possession pursuant to his mother’s 
general permission to use it. He obtained a 
week-end leave and in company with a fel- 
low soldier, Kresge, drove to a beer tavern 
where they danced and drank intoxicating 
liquor. Kresge obtained the keys from 
Richman. After Richman had gone to bed, 
Kresge took the car, and while driving, was 
involved in a collision with another auto- 
mobile, causing injuries to the occupants. 
The injured persons filed suits against Kresge 
and Richman and obtained judgments against 
them. Thereupon the company insuring the 
owner of the car brought this action for a 
declaration that it was not liable for the 
judgments rendered against Richman. Was 
Richman within the permissive use clause 
of the policy; in other words, was he using 
the automobile at the time of the collision 
and was the actual use at the time of the 
accident with the permission of the named 
insured? 


“There can be no question that Richman 
had permission from the named insured to 
use the insured automobile at the time of 
the accident. It is equally clear that at the 
time of the accident Kresge had neither the 
express nor implied permission of the named 
insured to use such automobile. Neither 
had the named insured delegated to Rich- 
man authority to permit Kresge to use the 
automobile. At the time of the accident, 
Kresge was using the automobile solely in 
his own behalf. He was not using it to 
serve any purpose, benefit, or advantage of 
Richman. Under the provision of the policy 
the word ‘insured’ includes a ‘person while 
using the automobile’ only when the actual 
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use of the automobile at the time of the 
accident is with the permission of the named 
insured. It has generally been held that 
where A, the owner of an automobile, gives 
general permission to B to use the automo- 
bile and B gives permission to C to use 
the automotible solely for C’s purpose, 
benefit, or advantage, and the automobile is 
involved in an accident while being so used 
by C, such use is not with, the permission 
of the named insured. Accordingly, we 
conclude that the claims of liability asserted 
against Richman by the plaintiffs in the 
damage action are not within the coverage 
of the policy.” Judgment for the plaintiff 
insurer was affirmed.—Samuels et al., appel- 
lants v. American Automobile Insurance 
Company. United States Circuit Court of 
Appeals, Tenth Circuit. June 20, 1945. 
23 CCH Avromosite Cases 274. 


R. D. Hudson, R, A, Wilkerson, Ben Murdock, 
for appellants. 


V. P. Crowe, Embry, Johnson, Crowe, Tolbert 
& Shelton, C. Harold Thweatt, for appellee. 


EXCLUSION OF EMPLOYEES “ENGAGED 
IN THE BUSINESS OF THE INSURED” 
(SOUTH CAROLINA) 


e@ Driver’s helper not employee 
Insurer’s liability 


Smith was a traveling salesman for Layton, 
the insured, who operated a wholesale busi- 
ness. In his calls Smith used an automobile 
owned by Layton and insured by the de- 
fendant insurance company. The liability 
policy provided that “This policy does not 
apply .. . to bodily injury to or death 
of any employee of the insured while en- 
gaged in the business of the insured. “The 
plaintiff was a rural mail carrier who had 
been friendly with Smith, the defendant 
insured’s driver, for some fifteen years. On 
the day of the accident Smith asked him to 
accompany him in making his rounds to 
point out where certain customers who had 
moved, now lived. The plaintiff knew this 
information from his work as a mail carrier. 
After this had been completed, plaintiff re- 
mained with Smith while he made a call in 
another town, and when they were return- 
ing from this last call, the accident occurred. 
The time of the accident was about 7 P. M., 
or about two hours after completion of the 
rounds during which the plaintiff was point- 
ing out to Smith the new residences of some 
of Smith’s customers. The court held that 
plaintiff, if he had been engaged in the busi- 
ness of the insured during the course of the 
afternoon, had not been so engaged for some 
two hours prior to the time of the acci- 
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dent. He had never been paid for his en- 
deavors, and there was no agreement between 
Smith and plaintiff that he would be com- 
pensated. Therefore, plaintiff was not an em- 
ployee of the insured “engaged in the busi- 
ness of the insured” at the time of the accident, 
and the exclusion clause in the policy did not 
relieve the insurance company of liability 
for the injuries sustained. The plaintiff at 
the time of his injuries was not an employee 
of the insured “engaged in the business of 
the insured.”—Rickenbaker vy. Layton et al. 
United States District Court, Eastern Dis- 
trict of South Carolina, Aiken Division. 
March 8, 1945. 23 CCH AutTomosiLe CAsEs 
139. 


Williams & Busbee, Aiken, S. C., for plaintiff. 


Herbert & Dial, Charles B. Elliott, Columbia, 
S. C., John E, Stansfield, Aiken, S. C., for 
defendants. 


FAILURE TO CALL WITNESS 
RS ON 
(MINNESOTA) 


e@ Examining doctor not called 
Right of counsel to comment 


The right to comment on the failure of a 
party to produce a witness in his power to 
produce was upheld in a recent case. The 
plaintiffs, driver and passenger on their way 
to work on a misty, frosty morning, were 
injured in an intersection collision with 
the defendant’s truck-trailer, allegedly trav- 
elling without lights and failing to stop for 
the intersection as required. A doctor exam- 
ined the plaintiffs for the defendant before 
the trial. Counsel for plaintiffs, referring 
to the failure of defendants to.call Dr. Nil- 
son, who had examined plaintiffs twice and 
who was in the courtroom during the trial, 
stated: 


I wonder if that was the reason. There are 
certain things about this case that I don’t like, 
but I wonder if it wasn't because Dr. Nilson 
would have found much more than was testified 
to by our own doctor. I wonder if Dr, Nilson 
had testified on that stand whether there were 
certain conditions and extent of injuries that 
the doctor would have found which were much 
worse than Dr. Mickelson stated. 


At other times he commented on the failure 
of the defendant to call Dr. Nilson to refute 
medical testimony given on behalf of the 
plaintiff. The evidence disclosed that Dr. 
Nilson had examined both plaintiffs on one 
occasion and the plaintiff passenger on two 
occasions. 


In upholding the right to make such argu- 
ment the Court said: “Since the rule has been 
well established that the unexplained failure 
of a party to produce a witness who knows 
of the facts and who presumably would tes- 
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tify favorably to such party justifies an 
unfavorable jury inference, counsel for plain- 
tiffs here, in his argument to the jury, was 
properly entitled to comment on defend- 
ant’s failure to produce Dr. Nilson. It is 
to be noted in this connection that the state- 
ment complained of did not state positively 
that the jury might indulge in such pre- 
sumption, but rather was limited to coun- 
sel’s statement that he ‘wondered’ if there 
were certain conditions and injuries the doc- 
tor would have found which were much 
worse than Dr. Mickelson stated. We feel 
that such language did not violate the above 
rule, since it was still left to the jury to 
indulge in the presumption or to disregard 
it, as in its own judgment it might deter- 
mine.” Judgments for the plaintiffs were 
affirmed.—Shockman et al. v. Union Trans- 
fer Co. et al., appellants. Minnesota Su- 
preme Court. July 6, 1945. 23 CCH 
AUTOMOBILE Cases 394, 

Gallagher & Farrish, Mankato, Minn., for re- 
spondents. 


Johnson, Sands & Brumfield, 1127 First Na- 
tional-Soo Line Bldg., Minneapolis, Minn., A. J. 
Berndt, Mankato, Minn., for appellants. 


FOSTER PARENT'S RIGHT TO SUE 
FOR WRONGFUL DEATH 


(GEORGIA) 


® Foster son killed 
Dependency in fact 


May a foster mother recover under the 
wrongful death statute for the death of her 
foster son? Plaintiff here alleged that Har- 
mon Mills was orally given to plaintiff, 
when he was three years old, by his mother, 
now deceased, and that his father was gone or 
was dead at that time and has not been heard 
of since; that plaintiff reared Harmon Mills, 
who had no other living relatives, until he 
was 23 years of age; that at the time of his 
death he was single, in good health and 
earning $100 per month at Camp Stewart as 
a day laborer, and that he lived with and 
supported the plaintiff, who was dependent 
upon him, and, upon becoming 21 years of 
age, he orally contracted with plaintiff not 
to marry during her lifetime and agreed to 
support her the remainder of her life; 
that plaintiff is 65 years of age and has an 
expectancy of 11:79 years; that she has no 
property and is unable to work and support 
herself, and that her husband is crippled 
and unable to support himself; that while 
being transported to his work on defendant’s 
truck, plaintiff’s decedent was killed by the 
negligent operation of the truck by the de- 
fendant, without fault on the part of said 
Harmon Mills; that it took and will take 
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$50 per month to support the plaintiff in her 
enfeebled condition, and she sues for $7,200, 
for the value of the life of Harmon Mills, 
the amount it would have been worth to her. 
The court sustained the defendant’s special 
demurrer, and dismissed the plaintiff's suit. 
The statute granting the cause of action says: 
“A mother, or if no mother, a father, may 
recover for the homicide of a child, minor 
or sui juris, upon whom she or he is de- 
pendent, or who contributes to her or his 
support, unless said child shall leave a wife, 
husband or child. The mother or father 
shall be entitled to recover the full value of 
the life of such child.” However, the court 
held that the plaintiff had no cause of action. 
“The statute does not include a person who 
occupied only a quasi-filial relationship to 
the decedent for whose homicide recovery is 
sought. Nor can the plaintiff recover on the 
theory that she was damaged by the negli- 
gent homicide of the decedents, in that she 
was thereby deprived of the support which 
they had furnished and were bound to fur- 
nish to her under the contract referred to 
in the petition.” Judgment for the defend- 
ant was affirmed.—Smith v. Jones. Georgia 
Court of Appeals. June 28, 1945. 23 CCH 
AUTOMOBILE CASES 393. 


H. H. Elders, Reidsville, Ga., for plaintiff. 


Adams, Douglas & Brennan, Savannah, Ga., B. 
D. Dublerly, Glennville, Ga., for defendant. 


FEES OF EXPERTS AS SUBJECT OF 
CROSS EXAMINATION 


(PENNSYLVANIA) 


@ Rear-end collision 
Contributory negligence 
Admission of evidence 





About 6:45 P. M., as it was just getting dark, 
Father Zywicki was driving his automobile 
with three passengers, one in the front seat 
and two in the rear seat. He ran into the 
defendant’s tractor and trailer, which was 
out of repair and parked on the highway 
without flags, lights or flares on it. The 
driver was killed, and the passengers in the 
rear seat were injured. Suit was brought 
by the administrator df the driver, and by 
the husband and wife sitting in the back 
seat, for injuries received by the wife. As to 
the driver, the court held that he was guilty 
of contributory negligence that would bar 
recovery. “There was nothing to prevent 
him from seeing and avoiding the huge 
trailer. In addition, there were the reflectors 
upon the rear of the trailer, which the lights 
of his car illuminated from a distance of 
four hundred feet as he drove toward the 
trailer, and which he could not have failed 
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to see if he had been looking. And further, 
if there had been no reflectors, the lights 
upon his car would have shown him, if he 
had been looking, the trailer on the road 
before him, and if he had his car under con- 
trol, as was his duty, he would have driven 
into the next traffic lane and passed the 
trailer without any difficulty.” However, as 
to the other plaintiffs, the court said: “In the 
other cases Helen Grutski, was a passenger 
in the car. She was riding in the rear seat 
and did not participate in the slightest in the 
driving of the car. There is nothing in the 
record to show that she saw, or had time to 
see, the impending danger. The testimony 
shows that she was injured through no fault 
of her own, and the jury could well have 
concluded that she did not contribute in any 
way to the happening of the accident and 
that she and her husband were entitled to 
recover. The first assignment of error sug- 
gests as a reason for the jury’s having found 
against her, that it was misled by trial 
errors, and we are convinced that this may 
be so.” The trial court refused to allow the 
plaintiff to ask the medical experts for the 
defendant as to what their compensation 
was to be for testifying. They had testified 
not only as to medical aspects of the in- 
juries claimed, but also as to admissions 
allegedly made by the plaintiff Helen Grutski. 
The trial court refused to allow questions as 
to the doctor’s compensation. Counsel for 
the defendant then stated for the record that 
the experts were being paid a reasonable 
sum, in excess of the usual witness fee al- 
lowed by law. “That the plaintiffs were 
entitled to show the jury what compensation 
the doctors were receiving is unquestioned 
because their arrangements could have béen 
such as to affect their credibility as wit- 
nesses, not only on the medical side of the 
case, but on the merits as well, and this has 
been definitely decided ... It was pertinent 
for the jury to know what arrangements the 
doctors had made or were contemplating 
making for compensation for their services 
in the case and the trial judge’s refusal to 
require them to testify under oath, and sub- 
ject them to cross examination, constituted 
substantial error which makes necessary the 
granting of a new trial.” The case as to the 
passengers was remanded for a new trial.— 
Grutski, appellant v. Kline. Pennsylvania 
Supreme Court, Eastern District. June 29, 
1945, 23 CCH Avutomosite CasEs 370. 


John R. K. Scott, William T, Connor, Hardie 
Scott, 313 North American Bldg., Philadelphia, 
Pa., for plaintiffs, appellants. 


Fox & McTighe, Desmond J. McTighe, 319 
Swede St., Norristown, Pa., for defendant, ap- 
pellee. 
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“GOOD FAITH” UNDER WAR 
EMERGENCY ACT 


(NEW YORK) 


@ Immunity from liability 
Car driven into soldiers 
Good faith and reckless driving 


The soldiers were marching under orders 
along the state highway, on the right side 
of the roadway, in violation of the New York 
traffic law which requires that pedestrian 
traffic shall keep to the left on the center 
lane of the highway. In other words, the 
soldiers were walking with the vehicular 
traffic instead of against it, as required by 
law. The defendant Friedman, a member 
of the police department of the Town of 
Orangetown, was under orders to report at 
police headquarters in Sparkhill if a black- 
out alarm sounded. When the siren sounded, 
he was off duty, and five miles from Spark- 
hill. While driving his car to headquarters 
at Sparkhill, he collided with the soldiers 
who were marching on the right side of the 
road. Though he claimed that he was going 
only about 30 miles per hour, there was 
evidence that he was travelling about 50 to 
60 miles per hour. Friedman killed one sol- 
dier and injured several others. They sued 
Friedman and the Town of Orangetown. 
Defendants claimed immunity under Section 
40 of the New York State War Immunity 
Act which provided: 

Neither the state nor any municipality thereof, 
nor their agencies, agents or representatives, 
nor any member of a municipal or volunteer 
agency, nor any individual, partnership, corpo- 
ration, association, trustee, receiver or any of 
the agents thereof, in good faith carrying out, 
complying with or attempting to comply with 
any law or duly promulgated ‘rule, regulation 
or order as defined in subdivision eleven of sec- 
tion two of this act or any federal law or any 
order issued by federal or state military authori- 
ties relating to civilian protection, shall be liable 
for any injury or death to persons or damage to 
property as the result of such activity. 


The State War Council issued Official Order 
No. 17 relating to the speed limit of motor 
vehicles under which thirty-five miles per 
hour was fixed as the upper speed limit, but 
exempted “Any motor vehicle when driven 
or operated in an emergency for the pro- 
tection or preservation of life, health, or for 
public safety.” 

The trial judge charged in substance that 
under Order No. 17 Friedman, for the pro- 
tection and preservation of life, health or 
for the public safety, might drive at more 
than 35 miles per hour without being liable 
for negligence in so driving if the jury 
found such excess speed reasonable under 
the prevailing conditions. He added that 
even if Friedman were found to have been 
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negligent, Section 40 (1) of the State War 
Immunity Act “was passed to exempt munici- 
palities and officers of the law in the per- 
formance of their duty, who were in good 
faith performing their duty”, and thus charged 
the jury: “If you find that there was no 
negligence, that is the end of the case. If 
you find even though there was negligence, 
that Friedman was acting in good faith in 
performing his duties, that would be the end 
of the case and your verdict would be for the 
defendants in each instance.” The court re- 
fused the plaintiffs’ request to charge as 
follows: “Nothing contained in the said Act 
or said direction granted to the defendant 
Friedman the right to operate a vehicle at 
a rate of speed in excess of that which is 
reasonable and proper under conditions pre- 
vailing at such time.” In approving these 
rulings, and affirming the judgment for the 
defendants, the court said “. . . Section 40 
(1) established a standard not of conduct 
that is reasonable under the' circumstances, 
but of the good faith of the person attempt- 
ing to comply with orders. The words of 
the section afford no escape from this con- 
clusion since they either provide a sub- 
jective standard of singleness of purpose 
and an honest intent to obey the orders 
given undeterred by any outside considera- 
tions or add nothing to Order No. 17. It is 
argued that reckless and wanton speed are 
incompatible with good faith, but this is not 
necessarily so for at most they would only 
be evidence in some situations that there 
was no honest attempt to comply with orders 
but other possible motives ... If the un- 
contradicted evidence did not conclusively 
demonstrate the good faith of Friedman, the 
jury had before it all the testimony as to 
reckless speed and could give it such weight 
as it deemed proper.” Judgment for defend- 
ant was affirmed.—Smith, Admr., et al., ap- 
pellants v. Town of Orangetown et al. United 
States Circuit Court of Appeals, Second 
Circuit. July 16, 1945. 23 CCH AUTOMOBILE 
CAsEs 459. 

Samuel L. Sargent, Edward R. Finch, Leonard 
Acker, Emanuel Thebner, Joseph H. Sand, for 
plaintiffs, appellants. 
William E. Lowther, 
Town of Orangetown. 
Evans, Rees & Orr, William E. Lowther, Fred 
H. Rees, George S. Writer, Jr., William G. 
Walsh, Joseph A. McCabe, for defendant, ap- 
pellee, Friedman. 


IMPEACHING ONE’S OWN WITNESSES 


(VIRGINIA) 


e When is a witness “adverse”? 
Bus passenger injured 


Mrs. Hall and Mrs. Newby gave statements 
to the investigator for the defendant bus 


for defendant, appellee, 
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company concerning the collision of the bus 
with another automobile at the intersection, 
that were favorable to the bus company. 
However, at the trial of the plaintiff pas- 
senger’s action against the bus company, 
these ladies, contrary to their statements to 
the investigator, testified that they did not 
know the speed of the bus or of the other 
car, or which vehicle reached the intersec- 
tion first, or whether either slowed down 
before the collision. Their testimony was 
entirely negative and favored neither the 
plaintiff nor the defendant. On their giving 
their testimony, contrary to the written 
statements given to the defendant’s investi- 
gator, the defendant’s counsel asked leave 
to cross-examine in order to impeach the 
credit of these witnesses. The statute per- 
mits this, but makes the court the judge of 
whether a witness has proven adverse or 
hostile to the party calling him, and makes 
the purpose of such cross-examination, to 
show that the witness is not worthy of 
belief. The trial court denied the motion for 
leave to cross-examine these witnesses who 
had been called by the defendant. The plain- 
tiff had judgment below, and the defendant 
appealed. 


“By the weight of authority, one is not per- 
mitted to impeach his own witness merely 
because the latter does not come up to his 
expectation. It is only when the testimony 
of the witness is injurious or damaging to 
the case of the party introducing him that 
the witness can be said to be adverse so as 
to justify his impeachment. If the testimony 
is of a negative character and has probative 
value, there is no need to discredit the 
witness ... When we examine the testi- 
mony of Mrs. Hall and Mrs. Newby, in the 
light of the above principles, we conclude 
that the trial court was correct in its view 
that neither witness was adverse or hostile 
to the defendant ... It would have been 
in no wise helpful to the defendant to have 
impeached the credibility of either or both 
of these witnesses, for the testimony of 
neither was of any probative value. The 
strength of the plaintiff's case was in the 
testimony of other witnesses.” Judgment 
for the plaintiff was affirmed.—Virginia 
Electric and Power Company v. Hall. Vir- 
ginia Supreme Court of Appeals. June 6, 
1945. 23 CCH Avutomosite Cases 191. 


MINOR’S MOTION FOR NEW TRIAL 
AFTER MAJORITY 


(COLORADO) 


© Alleged insufficiency of verdict 
Necessity for motion for new trial 


After she came of age, the plaintiff, a minor 
when she recovered a verdict against the 
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defendants for $1,000, filed a motion for a 
new trial urging that the verdict was in- 
sufficient in that expenses in connection 
with her injuries amounted to almost as 
much as the verdict; that there was some 
disagreement between plaintiff’s guardian 
ad litem and her counsel in the trial of the 
case; and that no motion for a new trial was 
filed by her counsel in apt time or order 
entered dispensing therewith.- The trial court 
denied plaintiff's motion and this ruling was 
affirmed on appeal. 


The expenses in connection with plaintiff's 
injury were recovered by her parents in a 
separate suit. There was no showing that 
plaintiff would be liable for any of these 
expenses. Furthermore, there was evidence 
that plaintiff’s injuries were not permanent 
or as serious as she claimed. There is 
no showing that plaintiff’s rights were in 
any way affected by the disagreement of her 
counsel and her guardian ad litem as to the 
conduct and proposed settlement of the 
case. And there was no necessity that a 
motion for a new trial be filed or an order 
entered dispensing therewith. “If such an 
order were requisite, the ruling of the court 
denying plaintiff's present motion for a new 
trial would appear sufficient to indicate its 
conclusion that plaintiff’s case was vigor- 
ously presented, that the conflicting evidence 
was such as to support a verdict in behalf 
of either party, or for plaintiff in either a 
lesser or greater amount than that awarded, 
and that there was no basis for inference of 
negligence in the failure to file a motion for 
new trial . . . Where an infant plaintiff, as 
here, has been fully represented in the trial 
of a contested case by a guardian ad litem 
and competent counsel, in the absence of 
clear showing of fraud, collusion or in- 
justice, he is bound by the resulting judg- 
ment and by the statutes and rules of court 
in matters pertaining to its review as fully 
as though he was of legal age.” Judgment 
affirmed.—Penny, etc. plaintiff in error v. 
Anderegg, d. b. a. 57 Cab Service, et al. 
Colorado Supreme Court. June 4, 1945. 23 
CCH AutomosiLe CAsEs 93. 


S..N. True, E. V. Holland, for plaintiff in error. 
Helman & Younge, for defendants in error. 


ORAL NOTICE TO DEAF AGENT 


(CALIFORNIA) 


@ Declaratory judgment action 
Notice of accident 
New trial 


“This Court, so sitting as a thirteenth juror, 
has reviewed the evidence, is dissatisfied 
with the verdicts and concluded that it has 
resulted in a miscarriage of justice.” With 
these words the court granted the insurer a 
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new trial in a declaratory judgment action 
brought by the insurer under a liability policy. 
The defense was based on the theory that 
written notice of accident had been waived 
by the insurer and oral notice given to the 
insurer’s agent. Fereva, the insured, several 
days after the accident, met the agent Urqu- 
hart, and the following ensued: 


A. Why, when I went out to meet Mr. 
Urquhart, why, we passed the time of day; then 
I said, ‘‘Bob, I want to report a little crackup 
I had down the highway the other morning 
with my tow car.”’ I said, ‘I was called out in 
the morning to go out to pull a car out of the 
ditch, and while I was towing the car out of the 
ditch another car ran into the car we were tow- 
ing out. There were several people injured; 
they were scratched and bruised, but nothing 
serious."’ I think that is about the extent of 
our conversation. 

Q. Then what happened as you were talking to 
him? 

A. Why, as it happened, that day my service 
manager was off—in other words, my men alter- 
nated; each man had a day off—and I worked 
on Sunday, and I was very busy taking my 
service man’s place, and customers came in, and 
I left Mr. Urquhart standing in front of the 
building to wait on the customers. 


It was admitted that the insured did not tell 
the agent to whom the accident happened, 
where it happened, or on what highway. 
The insured also admitted that Mr. Urqu- 
hart made no reply to him, and that he had 
known for some fourteen years that Mr. 
Urquhart was a very deaf man. “It was, 
therefore, entirely possible that Mr. Urqu- 
hart did not even hear this conversation 
which Mr. Fereva claims to have had with 
him. That Mr. Urquhart was hard of hear- 
ing was evident to this Court when that wit- 
ness was on the stand... . Furthermore Mr. 
Urquhart directly denied that he was so 
notified by Mr. Fereva of the happening of 
this accident.” The court concluded that it 
had not been proven that notice as required 
by the policy had been communicated to the 
insurer, Therefore, the insurer was granted 
a new trial.—General Accident Fire and Life 
Assurance Corporation, Ltd. v. Dickinson et al. 
United States District Court, Northern Divi- 
sion, Northern District of California. June 
4, 1945. 23 CCH Avutomosite CAses 117. 


“OPERATION OR USE”’—INJURY TO 
REPAIRER OF INSURED VEHICLE 


(OKLAHOMA) 


@ Declaratory judgment action 
Explosion in tank truck 
Use of electric welding torch 





Does a liability policy insuring the “use and 
operation” of a tank truck cover a liability 
of the owner of the vehicle for the death of 
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an employee of a company engaged in repair- 
ing the vehicle, whose death was caused by 
the explosion of gas fumes or vapors which 
had not been properly removed from the 
tank when the car was taken to the repair 
company for the repair of a leak? The in- 
surer of the owner of the tank truck brought 
a declaratory judgment action for a declara- 
tion of its liability under these circumstances. 
The tank on the trailer was made of metal 
and was used for the purpose of transport- 
ing petroleum products. On the rear of the 
tank was located an outlet valve by means 
of which the tank was emptied. A leak de- 
veloped near this outlet, and the tank was 
taken to the shop of the Pioneer Equipment 
Company for the purpose of having the out- 
let valve repaired to eliminate the leak. Im- 
mediately prior to being taken to the Pioneer 
Equipment Company, the trailer had been 
emptied of its contents and steamed at the 
plant of Anderson-Prichard Company, lo- 
cated about a block and a half away, which 
process had required a period of between 
four and five hours. This was done for the 
purpose of cleaning out the tank prepara- 
tory to the welding necessary to the repair 
of the outlet valve. Don Bacon, an em- 
ployee of the Pioneer Equipment Company, 
undertook to do the welding and while do- 
ing so, an explosion occurred within the 
tank, blowing out the back end of the tank 
and causing injuries resulting in the death 
of Bacon. The explosion was the result of 
the heat applied by the electric welding 
torch upon the outlet valve or area sur- 
rounding it, which caused gas fumes or va- 
pors within the semitrailer to explode. The 
policy provided coverage of the insured, its 
agents, employees, and representatives “in 
the operation or use of any motor vehicle 
under any permit or certificate of public 
convenience and necessity granted.” In 
holding the insurer liable the Court said: 
“The truck involved herein had been taken 
to the Pioneer Equipment Company to have 
the valve on the tank repaired, which was 
necessary to enable the tank to continue in 
service on the route. An emergency was 
being taken care of in the ordinary way. ... 
Manifestly if the “gas fumes or vapors” had 
been properly removed from “within the 
semitrailer” there would have been no ex- 
plosion when the torch was applied. 

The court therefore concludes that the 
plaintiff is liable under its insurance policy 
on account of the death of Don Bacon, de- 
ceased, under the facts as stipulated by the 
parties.” — Commercial Standard Insurance 
Company, plaintiff v. Bacon et al. United 
States District Court, Western District of 
Oklahoma. March 28, 1945. 23 CCH Auto- 
MOBILE Cases 319. 
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RELEASE OF WRONGFUL DEATH 
ACTION 


(SOUTH DAKOTA) 


@ Unexpected death from injuries 
Joint release by husband and wife 


Mr. and Mrs. Petersen were injured in a 
collision of their car with that of the de- 
fendant. They settled their claims for in- 
juries for $4,500. About three months later 
the husband died of the effects of injuries 
received in the accident. His wife sued for 
$10,000 under the wrongful death statute. 
The defendant set up in its answer the re- 
lease by the plaintiff of the cause of action 
for the death of her husband. The release 
signed by the plaintiff and her husband re- 
cited that it included “claims that may or 
might arise in favor or for the benefit of 
the undersigned from the death of either of the 
undersigned.” The trial court struck the 
paragraph of the defendant’s answer setting 
up the release, and the defendant appealed. 


The plaintiff claimed that she did not know 
or suspect that she would have a claim for 
the wrongful death of her husband at the 
time she executed it, and that therefore the 
release does not extend to the cause of 
action alleged in her complaint. A South 
Dakota statute provides that “A general re- 
lease does not extend to the claims which 
the creditor does not know or suspect to 
exist in his favor at the time of executing 
the release, which if known to him must 
have materially affected his settlement with 
the debtor.” The court held that this stat- 
ute applied to injuries which the claimant 
does not know about or suspect to exist 
when a general release is given, but it does 
not apply to aftereffects or unexpected con- 
sequences of injuries known to exist at the 
time the release was made. “Plaintiff has 
made no claim in this action to the effect 
that her husband suffered injuries which she 
did not know or suspect to exist at the time 
she signed the release. Her claim is for 
damages for the death of her husband. His 
death was an aftereffect, an unexpected con- 
sequence of injuries which, it must be as- 
sumed on this appeal, were known by her 
to exist when she signed the release. . . . 
In this case, according to the complaint, the 
wrong of which the plaintiff complains had 
been committed by the defendant; and the 
injuries to Frank Petersen were known. 
According to this release, the death of Frank 
Petersen was considered by all the parties 
as a possible consequence of those injuries 
when the release was executed, and all dam- 
age therefor, accruing to the plaintiff, was 
expressly discharged. We therefore con- 
clude that paragraph 4 of the answer states 
a defense to the cause of action alleged in 
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plaintiff's complaint.” The order striking 
the defense was reversed, and the cause re- 
manded.—Petersen, Spec. Admx. v. Kemper, 
appellant. South Dakota Supreme Court. 
— 16, 1945. 23 CCH Automosire CAsEs 


Bailey, Voorhees, Woods & Fuller, M. T. Woods, 
Sioux Falls, S, D., for appellant. 


Parliman & Parliman, Danforth & Danforth, 
Sioux Falls, S. D., for respondent. 


STATE'S LIABILITY FOR BURNED- 
OUT TRAFFIC LIGHT 


(NEW YORK) 


@ Intersection collision se 
State’s assumption of liability 


Miss Foley’s car had the-green light at the 
intersection, and so she proceeded to go 
ahead; however, the traffic light on the in- 
tersecting street, which should have been 
red, was unlighted and blank by reason of 
the failure of an electric bulb which had 
burned out some 21 hours previously and 
had not been replaced. The car on the in- 
tersecting street came on and struck the car 
of Miss Foley, causing injuries to her and 
to the occupants of her car. She made claim 
against the state for negligence in failing to 
maintain the traffic light in good order. 
From judgments for the plaintiffs the attor- 
ney general appealed, arguing that there had 
been no assumption of liability by the State 
for damages resulting from negligence in- 
volved in its maintenance of traffic lights. 
It was held that by statute it was made the 
duty of the State Traffic Commission to 
regulate the maintenance of the traffic con- 
trol signals, and was provided that stich 
lights should be maintained at the expense 
of the State. As to the traffic control signal 
here involved, it was the duty of the mem- 
bers of the police force of the Town of 
Amherst while daily touring the road and 
passing this traffic light to look at it and 
see if it was working right, and if it was 
not, to report it to the State Highway De- 
partment. The light had been burned out 
for about 21 hours and had not been re- 
ported. Such a breach of duty is made ac- 
tionable by the State’s waiver of immunity 
fram liability declared by section 8 of the 
Court of Claims Act. “Upon the facts of 
record before us we cannot rule as matter 
of law, as the Attorney General would have 
us do, that the failure of the traffic light 
bulb—unreplaced for at least twenty-one 
hours before the accident—was not prima 
facie evidence of negligent maintenance; or, 
if it be assumed that the traffic light failure 
and omission to discover it was prima facie 
evidence of negligent maintenance, that it 
was overcome by the State’s proof of the 
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practice it had adopted for bulb replace- 
ments. Nor can we say as matter of law 
upon this record that the bulb failure was 
not the proximate cause of the collision 
which occurred, or that the acts of the 
claimants constituted contributory negli- 
gence.” Judgments for the claimants were 
affirmed. — Foley v. State of New York. 
New York Court of Appeals. May 24, 1945. 
23 CCH Avutomosite Cases 120. 

Nathaniel L. Goldstein, Attorney-General, Henry 
S. Manley, Orrin G. Judd, for appellant. 


Alfred L. Hetzelt, Samuel Sapowitch, for re- 
spondents. 


TERRITORIAL LIMITATION IN POLICY 


(NEBRASKA) 


e “Insurance for newly-acquired auto- 
mobiles” 


Coverage limited to State of Colorado 
Collision in Nebraska 


Plaintiff was injured in a collision that oc- 
curred in Nebraska. After obtaining judg- 
ment against the driver and his employer, 
who operated a fleet of commercial trucks, 
plaintiff filed garnishment proceedings against 
the insurer of the trucks. Of the trucks 
operated by the defendant employer, one, 
a Chevrolet, was insured by the defendant 
company under a policy containing a clause 
which restricted coverage to accidents oc- 
curring in the State of Colorado. Prior to 


the accident the Chevrolet was traded in for 


the truck involved in the accident. The in- 
surance was transferred to the new truck. 
The insured did not apply for additional 
coverage in the State of Nebraska as by the 
policy he was permitted to do. The other 
trucks operated by the insured were insured 
under separate policies. The plaintiff con- 
tended that the “Automatic Insurance for 
Newly-Acquired Automobiles” clause found 
in a policy issued on another truck of the 
insured’s was applicable. However, the 
court held that this clause was not applica- 
ble when the vehicles were each of them in- 
sured under a separate policy. The parties 
clearly did not intend to provide coverage 
for the operation of the truck in Nebraska. 
Judgment for the plaintiff was reversed with 
directions to dismiss.—Home Mutual Insur- 
ance Company of Iowa, appellant v. Rose. 
United States Circuit Court of Appeals, 
Eighth Circuit. July 5, 1945. 23 CCH 
AUTOMOBILE CASEs 334. ' 


John L. Barton, Walter D. James, Raymond M. 
Crossman, Ralph West, for appellant. 


Wymer Dressler, Robert D. Neely, J. J. Fried- 
man, for appellee. 
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WRONGFUL DEATH CLAIM NOT 
“PERSONAL EFFECTS” 


(ARIZONA) 


@ Release under “small estates” act 
Summary disposition of assets 


Where a decedent leaves at his death assets 
not to exceed $300, his “personal effects” 
may be distributed without procuring letters 
of administration under the Arizona statute. 
Plaintiff, the surviving wife, brought suit for 
the wrongful death of her husband, caused 
by his being run over by the automobile of 
the defendant. The defendant pleaded that 
plaintiff had been appointed administratrix 
of her deceased husband’s estate, and had pro- 
cured an order from the superior court author- 
izing her to settle the claim for wrongful 
death of her husband for $250; that the de- 
fendant paid her $250 in settlement, and was 
given a release therefor. The trial court 
sustained the plea in bar and entered judg- 
ment for defendant. On appeal, it was held 
that the superior court did not have author- 
ity under the provisions of the statute to 
authorize plaintiff to make the settlement, 
since the cause of action was not a “per- 
sonal effect” or property of the deceased 
which could be administered under the stat- 
ute. A claim for wrongful death arises only 
after the death of the decedent; it does not 
constitute an asset of the estate, and must 
be distributed as provided by statute. 

“The cause of action set forth in plaintiff's 
complaint is not a personal effect or prop- 
erty of the deceased which could be admin- 
istered. . . . The authority granted to the 
plaintiff by the court in that proceeding, and 
as set forth in the plea in bar, is wholly 
ineffective. The court was without jurisdic- 
tion to either authorize or approve a settle- 
ment. The plaintiff’s release in her capacity 
as agent or administratrix .. . is of no force 
and effect whatsoever. It neither consti- 
tutes a bar nor a setoff in her present action, 
and the trial court erred in sustaining the 
plea in bar and granting the motion to dis- 
miss. It is only in a case where a repre- 
sentative has been appointed under the 
general provisions of the probate court and has 
given bond and qualified as therein provided 
and has obtained an order of court that a 
settlement or release by such representative 
constitutes a bar to the action.” Judgment 
for the defendant, and the case remanded 
with directions to reinstate plaintiff's cause 
of action —Cochran, etc., appellant v. Mea- 
cham. Arizona Supreme Court. May 4, 
1945. 23 CCH Automosite Cases 162. 


V. L. Hash, Phoenix, Ariz., for appellant. 


Theodore G. McKesson, Phoenix, Ariz., for ap- 
pellee. 
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EXCESS INSURANCE PROVISION OF 
JEWELER’S BLOCK POLICY | 


(CALIFORNIA) 


@ Other insurance 
Loss of valuable ring 


The plaintiff delivered a finger ring of the 
value of $25,000 to Flato, a Los Angeles 
jeweler, for the purpose of its sale through 
Flato. While in his possession it was stolen. 
On the day of the theft Flato had in effect 
with the defendant a Jeweler’s Block Policy 
which provided that: 


Any insurance granted herein shall not cover 
(excepting as to the legal liability of the As- 
sured), when there is any other insurance which 
would attach if this Policy had not been issued, 
whether such insurance be in the name of the 
Assured or of any third party. It is, however, 
understood and agreed, that if under the terms 
of such insurance (in the absence of this Policy) 
the liability would be for a less amount than 
would have been recoverable under this Policy 
(in the absence of such other Policy) then this 
Policy attaches on the difference. 


When the plaintiff brought her ring to the 
Flato store, an agent of Flato agreed with 
appellant that Flato “was fully covered with 
insurance for said ring entrusted to his care” 
and would be “responsible for the safekeep- 
ing and return of said finger ring to plain- 
tiff’. The plaintiff also had insurance on 
the ring, in the amount of $20,000. This 
policy covered appellant’s ring wherever it 
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UNEQRRED | PREMIUM RE- 
Agent’s authority—Delivery of pol- 
icy (Pa.) 


VENUE AS TO A FOREIGN IN- 
SURANCE COMPANY: 

Fire insurer’s liability—Service of 
process statute (Mo.) 
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was located and did not limit or specify 
the location or “situs” at which the ring 
was to be kept. The plaintiff’s insurer denied 
liability but loaned plaintiff $20,000 on her 
agreement to sue any person or persons she 
considered liable to her for loss of the ring. 
Plaintiff sued Flato’s insurer, alleging that 
Flato’s policy inured to her benefit and 
protection. The defendant insurer con- 
tended that its policy could not become ef- 
fective in any degree until plaintiff had 
collected from her insurance, the amount 
due on that policy; and that in any event 
liability on defendant’s policy would be 
limited to the amount of the difference be- 
tween the amount of insurance in plaintiff's 
policy ($20,000) and the value of the ring 
$25,000). The trial court found that there 
was legal liability on the part of Flato by 
reason of the assurance which Flato’s agent 
gave to plaintiff, but that plaintiff’s recov- 
ery on the defendant’s policy should be 
limited to $5,000, the amount in excess of 
the insurance carried by her in her own 
company. This holding was affirmed on 
appeal.—Marshall, appellant v. World Fire 
and Marine Insurance Company of New 
York. United States Circuit Court of Ap- 
peals, Ninth Circuit. June 18, 1945. 5 CCH 
Fire AND CASUALTY CASEs 569. 

Elbert E. Hensley, Los Angeles, Cal., 
pellant. 

Spray, Davis & Gould, Los Angeles, Cal., for 
appellee. 
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SOLE AND UNCONDITIONAL 
OWNERSHIP CLAUSE 


(KANSAS) ees 


@ Fire insurance policy 
Waiver and estoppel 
Nonwaiver clause 


Max Marett was insured as the owner of 
the Riverside Supper Club. A fire occurred 
which destroyed the club. At a ‘hearing 
and investigation conducted by the fire 
marshal on the day following the fire, Marett 
stated: 

The Riverside Supper Club is owned by Max 
Cohen. I am the manager of the same and have 
been the manager since it opened the first part 
of May of this year and was the manager of the 
same at the time of the fire. . .. My only interest 
in the Riverside Club is a working interest, by 
that I mean if the Club shows a profit I receive 
a portion of same in addition to my salary. I do 
not have any interest of any kind or character 
in any shape, form or manner in the building or 
in the fixtures in same at the time of the fire. 


In his sworn proof of loss furnished to the 
adjuster for the insurance company, Marett 
claimed that he was the unconditional owner 
of the Club. The insurer received this proof 
of loss, and requested that the plaintiff ap- 
pear for examination under oath. Four 
times in the course of four years the plain- 
tiff was requested to appear for examina- 
tion, and finally after a court order 
commanded his appearance, the examination 
was had, after suit had already been filed 
by plaintiff. Thereafter the company an- 
swered Marett’s petition and set up that 
Marett was not the sole and unconditional 
owner of the insured premises. In addition 
to the sole and unconditional ownership 
clause, the policy provided that “This com- 
pany shall not be held to have waived any 
provision or condition of this policy or any 
forfeiture thereof by any requirement, act, 
or proceeding on its part relating to the 
appraisal or to any examination herein pro- 
vided for.” Plaintiff claimed that the 
requirement of sole and unconditional owner- 
ship was waived by the defendant’s failing 
promptly to declare a forfeiture of the policy 
when it learned of the statement of Marett 
made to the fire marshal, and in receiving 
the proofs of loss without objection; and 
that by putting him to the trouble of filing 
supplemental proofs, and not declaring the 
forfeiture until suit was filed, the insurer 
was estopped to assert a forfeiture. 


“The statute under which the fire marshal’s 
examination was held made it an offense 
punishable by fine or imprisonment for any 
person, without consent of the fire marshal, 
to disclose any testimony given by any wit- 
ness at such hearing or the substance there- 
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of. . . . The company, being aware of the 
policy provision for examination of Marett 
under oath, sought on three occasions to 
hold such examinations, and Marett refused, 
and he did not submit until ordered by 
the trial court after the present action was 
filed. The evident purpose of the examina- 
tions sought was to obtain verification of 
the testimony before the fire marshal, which 
the company was then not privileged to 
use. The right to have such examination 
under oath was preserved by the policy, and 
we think it may not be said that the com- 
pany’s repeated efforts to have such 
examination constituted any waiver, or if it 
should be ‘so considered, the non-waiver 
clause covered. ... As applied to the facts 
in this case we think the trial court prop- 
erly concluded that the plaintiff Marett had 
no interest in the property covered by the 
policy of insurance, and that the defendant 
company had not waived the ownership 
provisions of the policy, and its judgment 
should be affirmed.”—Marett, appellant v. 
The World Fire & Marine Insurance Com- 
pany of Hartford, Connecticut. Kansas 
Supreme Court. July 7, 1945. 5 CCH Fire 
AND CASUALTY CASEs 577. 

Austin M. Cowan, John Madden, Jr., W. A. 
Kahrs, Robert H. Nelson, Wichita, Kan., for 
appellant. 


Arnold C, Todd, Wichita, Kan., for appellee. 


UNACCOUNTABLE LOSS OF 
PACKAGE IN TRANSIT 
(CONNECTICUT) 


@ Insurer’s liability 
“Theft of an entire shipping package” 





The plaintiff, a common carrier of goods 
by truck, received at New York two pack- 
ages consigned to Pawtucket, Rhode Island, 
dnd failed to deliver one of them. Judg- 
ment was rendered against it in a suit 
brought by the shipper and was paid by it. 
The defendant insurer refused to reimburse 
the plaintiff therefor. The plaintiff brought 
suit against the insurer on the policy of in- 
surance which by its terms provided cover- 
age against “theft of an entire shipping 
package, holdup and hi-jacking, but exclud- 
ing all pilferage”. The plaintiff recovered a 
verdict. The plaintiff was unable to furnish 
any further information about this particular 
shipment. It handled several hundred pack- 
ages a day and neither the drivers nor plat- 
form men had any specific recollection about 
the shipment in question. It was further 
handicapped because its records, including 
those relating to this shipment, were de- 
stroyed by the order of the New London 
board of health because they were contam- 
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inated by the flood accompanying the hur- 
ricane of September 21, 1938. Evidence was 
given as to the usual course of procedure 
followed in the handling of shipments of 
this character. The jury could have found 
from this evidence that shipments were sent 
in a closed truck from New York to New 
London, that they were there transshipped 
for delivery in Providence and Pawtucket 
and that the drivers were instructed to keep 
the doors closed while making deliveries in 
those cities. There was no evidence that 
these instructions were obeyed. On appeal, 
the judgment for the plaintiff was reversed. 


“There was no sufficient basis for the infer- 
ence that the package in question was stolen. 
As pointed out by the defendant, it might 
have fallen off the truck, been left in the 
street while other deliveries were being 
made, been delivered to the wrong address 
and never returned or been lost at the ter- 
minal. It also claims that the plaintiff is 
really trying to prove a loss due to mysteri- 
ous disappearance, a coverage not included 
in this policy, and that such losses suffered 
by the plaintiff had been frequent. 
There is no sure evidence that the pack- 
age even left New York and the things that 
could have happened to it are legion.”— 
Savin Express Company v. The Hanover 
Fire Insurance Company. Connecticut Su- 
preme Court of Errors. June 28, 1945, 5 
CCH Fire anp CAsuatty Cases 574. 
William J. Willetts, George C. Morgan, for de- 
fendant, appellant. 

Charles Suisman, for plaintiff, appellee. 


VENUE AS TO A FOREIGN INSUR- 
ANCE COMPANY 


(MISSOURI) 
@ Fire insurer’s liability 
Service of process statute 
Venue statute 


The defendant was a foreign insurance com- 
pany doing business in the state of Missouri. 
It issued a fire insurance policy on the prop- 
erty of the plaintiff located in Sullivan 
county. The application for the policy was 
taken and the policy delivered by defend- 
ant’s agent who lived and had his office in 
Adair county. Suit was brought by the 
plaintiff in Linn county, where the defend- 
ant had no office, and service of process was 
had on the defendant by serving the super- 
intendent of insurance. Where a corporation 
is the sole defendant Sec. 874, R. S. 1939, 
provides that, 

Suits against corporations shall be commenced 
either in the county where the cause of action 


accrued ... or in any county where such cor- 
porations shall have or usually keep an office or 
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agent for the transaction of their usual and 
customary business. 


However, since the defendant is a foreign 
insurance company, it was contended by 
the plaintiff in order to sustain jurisdiction 
in the Linn county court, that Section 6005, 
R. S. 1939, applied, under which a foreign 
insurer acknowledges service of process on 
the state insurance commissioner in “any 
action against said company, instituted in 
any court of this state” as personal service 
upon said company. On appeal from a judg- 
ment for the plaintiff, it was held that the 
last-mentioned statute, Section 6005, was a 
statute relating to service of process, and 
had nothing to do with venue. Therefore, 
the insurer was not properly sued in Linn 
county, where*the cause of action did not 
accrue and the insurer had no office or 
agent. Judgment for the plaintiff was re- 
versed.—McNabb et al. v. National Liberty 
Insurance Company of America, appellant. 
Kansas City Court of Appeals, Missouri. 
June 11, 1945. 5 CCH Frre anp CASUALTY 
Cases 562. 


Edward M. Jayne, Kirksville, Mo., for appellant. 
Lon R. Owen, Brookfield, Mo., for respondents. 


UNEARNED PREMIUM RECOVERED 


(PENNSYLVANIA) 
e@ Agent’s authority 
Delivery of policy 
Collection of premium 


Plaintiff sued to recover an unearned premi- 
um. The defendant insurer had issued the 
policy to the Standard Motor Freight, Inc., 
but since a substantial part of the premium 
was financed by the Insurance Premium 
Finance Company, the policy was delivered 
by one McFadden to the finance company, 
which paid him the premium. Thereafter, 
the policy was returned by the Finance 
Company to the insurer for cancellation and 
refund of the unearned premium, and on 
payment being refused, this action was 
brought. The case went to the jury on the 
issue of whether or not McFadden had been 
clothed by the insurer with apparent au- 
thority to receive the premium. The de- 
fendant offered no testimony, and the jury 
found for the plaintiff and judgment was 
entered on the verdict. The insurer ap- 
pealed, claiming that judgment n. 0. v. 
should have been entered for it. The insurer 
admitted that the policy was regularly 
issued by it, but denied that it delivered the 
policy to McFadden and did not show to 
whom it had been delivered. Under such 
circumstances, the insurer having exclusive 
knowledge of what became of the policy 
and of whether McFadden had been en- 
trusted with it, and failing to offer any 
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evidence or explanation, the jury had a 
right to infer that the insurer had received 
the premium, and had armed McFadden 
with the apparent authority to take the pre- 
mium for it. Judgment for the plaintiff was 
affirmed. 


“By the very fact of issuing a policy which 
requires, apparently, nothing but delivery 
and payment of premium to put it in force, 
the (insurance) company arms every man 


ums are not invariably received by the writ- 
ing agent personally, but rather by the 
cashier or subordinate of the office. Where, 
as frequently, the agency is incorporated, 
none of the acts in question can be actually 
done by the writing agent but by necessity 
must be accomplished by the officers and 
employes for the incorporated agent. Even 
though the insurance company claims that 
McFadden was not its writing agent, it did 
not reveal whether or not he had been in- 


hak into whose hands it may come with the jontionally entrusted with the polic He 
a power to receive its money. ... Payment to sales wong dell acahetie tan = ps Soom 
cian z insurer’s agent having apparent authority to sauna os conan al Pe writing ca" 
, and receive the premium, is equivalent to pay- Judgment for the plaintiff was affrmed.— 
efore ment to insurer. . .. If the insurer has en- Standard Motor Freight, Inc., for the use of 
Linn trusted the policy to its agent for delivery Insurance Premium Finance Company v. 
d to the insured, and the latter, in reliance Pennevivania “Thvediacdina eek Wasudee 
aa thereon, has paid the premium to such Matust Casualty Insurance Company 
is re- agent, the insurer cannot be heard to say Pennsylvania Superior Court. July 19, 1945. 
berty that such agent has not authority to col- 5 CCH Fire ANp CASUALTY CASES 591. 

slant. lect.” . . . “It is well understood that the John V. Wherry, Grove City, Pa., John L. Miller, 


souri. 
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ellant, 


writing agents of insurance companies must 
of necessity transact many of the formalities 
through clerks and subordinates. It is un- 
common for the writing agent personally to 
deliver each policy to each insured, Premi- 


Duff, Scott & Smith, 2615 Grant Bldg., Pitts- 
burgh, Pa., for appellants. 

Ella Graubart, Patterson, Crawford, Arensberg 
and Dunn, 1404 First National Bank Bldg., 
Pittsburgh, Pa., for appellee. 
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May the Auto Dealer Sell Insurance? 


A ruling of the Ohio Superintendent of Insurance holding that licenses for the 


remi- writing of insurance, except life insurance, would not be issued to anyone con- 
d the nected with the automobile sales business, has been challenged in the Common 
_Inc., Pleas Court of Franklin County, Ohio, by The Motors Insurance Corporation 
mium of New York, a General Motors affiliate, and by the automobile dealers interested. 
ae They contend that the ruling is discriminatory, unreasonable and unconstitutional. 
verec 

pany, 

after, Insurance for Acrobats 
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n and Insurance Commissioner Knowlton of New Hampshire says of mail order com- 
id on panies selling accident and health insurance for a premium of as low as $1 a 
was month or $10 a year, “Their advertising is deceptive, and the coverage is so 
n the restrictive that a policyholder would practically have to be an acrobat to receive 
been an injury in the manner prescribed in the policies they issue.” He suggests that 
it au- the New Hampshire public check with the state insurance department before 
e de- taking out policies with the mail order firms. 
. jury 
> was 
Labor and Insurance 


surer The victory of the Labor party in the English election is not expected to have any 
tlarly immediate effect on the business of insurance. The program for the nationaliza- 
d the tion of the Bank of England, mines, railroads and the like, has not so far been 
»w to planned to extend to the business of insurance. Insurance is regarded in England 
such as an export, and even Laborites are aware of the importance of England’s 
lusive export trade. 
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IN THE CURRENT PARADE OF (HF - WATT reiteet 


ACCIDENTAL DEATH FROM 
DRUG INJECTION: 
Conflict of laws—Federal constitu- 
tion (S. D.) 


ADOPTED SISTER NOT PERMIS- 
SIBLE BENEFICIARY UNDER 
NATIONAL SERVICE INSUR- 
ANCE: 

Widow v. adopted sister (D. C.) 


CANCELLATION OF POLICY FOR 
WILFUL MISSTATEMENTS: 
Prior medical treatment—Heart 
ailment (Okla.) 


DEATH IN DENTIST CHAIR AS 
RESULT OF HYPERSUSCEPTI- 
BILITY: 

Accidental means—Double indem- 
nity (Cal.) 


DILIGENT SEARCH FOR IN. 
SURED WHO DISAPPEARED: 
Presumption of death (Minn.) 


FALSE STATEMENTS IN APPLI- 
CATION FOR HOSPITAL IN- 
SURANCE: 

Undisclosed hospitalization—Inci- 
dental removal of tumor (Conn.) page 496 


page 494 


page 495 


page 495 


page 496 


page 497 
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ACCIDENTAL DEATH FROM DRUG 
INJECTION 


(SOUTH DAKOTA) 

© Conflict of laws 
Federal constitution 
Limitations in policy 





The insured visited a physician’s office to 
be examined for stricture, and the doctor 
applied a local anesthetic, preliminary to 
introducing a probe for exploratory pur- 
poses. The insured went into convulsions 
as a result of the anesthetic and died within 
two minutes, The policy, which was written 
in the State of Ohio, barred any action on 
the policy six months after the claim under 
the policy was disallowed by the Company. 
This limitation was valid under the laws of 
Ohio where the insurer was domiciled. A 
South Dakota ’'statute provided that “Every 
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HOSPITAL EXPENSE CAUSED BY 
“SICKNESS”: 
Congenital dislocated patellae 
(Ala.) page 498 


NO DOUBLE INDEMNITY FOR 
AGGRESSOR IN FIST FIGHT: 

Participation in assault or felony 
—Death from skull fracture 


(N. J.) 


POLICY SOLD BY RADIO AND 
MAIL—JURISDICTION OF IN- 
SURER: 

“Doing business’’—Plea in abate- 
ment (Mo.) 


SUICIDE BY BURNING: 
Double indemnity—Presumption 
against suicide (Cal.) 


TREATMENT BETWEEN MEDI- 
CAL EXAMINATION AND DE- 
LIVERY OF POLICY: 

Cancellation of poner Seen cre- 
ating estoppel (Ia.) 


WOMAN. — AGE IN AP- 
PLICATIO 
Fraud a 
of age” 


page 497 


page 499 


page 500 


page 499 


incured—" ‘Misstatement 


clause (N. Y.) page 501 
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provision in a contract restricting a party 
from enforcing his rights under it by usual 
legal proceedings in ordinary tribunals or 
limiting his time to do so, is void.” In view 
of the South Dakota statute, the trial court 
refused to allow the defense based on the 
policy limitation of six months. On appeal, 
the insurer contended that under the Federal 
constitutional guarantees of “full faith and 
credit” and due process of law, the policy 
limitation must be given effect. 

Under the South Dakota decisions, any stipu- 
lation in a contract which limits the time 
within which a party may enforce his rights 
thereunder, is absolutely void; and the statute 
is applicable to a contract made in another 
state upon which suit is brought in South 
Dakota. “It is the general rule and weight 
of authority that a statute which merely 
limits the time within which action may be 
brought upon a contract affects the remedy 
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only and not the right, and can have no 
extraterritorial effect, and will not prevent 
action upon the contract thereafter in the 
forum of some other state unless a statute 
of the forum so provides . . . Whether ac- 
tion on the contract is barred by lapse of 
time must therefore be determined for the 
purposes of this action by the laws of South 
Dakota...” Except in matters governed 
by the Federal Constitution or by Acts of 
Congress, the law to be applied in any case 
is the law of the State. The issue of law 
arising out of the limitation clause in this 
contract of insurance does not arise under 
the Federal Constitution nor under any Act 
of Congress. “Therefore the defendant’s 
claim that this action is barred by the con- 
tract is contrary to the public policy of this 
state. So far as the Federal Constitution is 
concerned, the courts of this state are free 
to apply the statutes and decisions of this 
state in determining this issue.” On the 
merits of the case the court held that the 
death was accidental. “The rule in such 
cases, established by the decisions of courts 
in many jurisdictions, is that, if the natural 
and probable effect of the drug as admin- 
istered, is to induce an anesthesia without 
injury to the patient, and if the patient dies 
as a result, because of an unforeseen and 
unexpected idiosyncrasy, or an unusual sus- 
ceptibility to the drug, then the administra- 
tion of the drug was the cause of the death 
and the death was produced by accidental 
means.” Judgment for the plaintiff was af- 
firmed.—Wolfe v. The Order of United 
Commercial Travelers of America, appellant. 
South Dakota Supreme Court. May 15, 
1945. 10 CCH Lire Cases 1049. 

Byron S. Payne, Pierre, S. D., E, W. Dillon, 
Columbus, Ohio., for appellant. . 

H, F. Fellows, Rapid City, S. D., for respondent. 


ADOPTED SISTER NOT PERMIS- 
SIBLE BENEFICIARY UNDER NA- 
TIONAL SERVICE INSURANCE 


(DISTRICT OF COLUMBIA) 
@ Permissible beneficiaries 
Widow v. adopted sister 


Question: Does a sister by adoption come 
within the permitted class of designated 
beneficiaries as defined by the National Serv- 
ice Life Insurance Act? No, says the United 
States District Court, District of Columbia. 
Originally the insured’s wife was the bene- 
ficiary. Later the insured attempted to change 
the beneficiary, naming plaintiff, whose rela- 
tionship was given as that of “sister”. Ad- 
mittedly no blood relationship existed between 
the insured and his adopted sister. The 
National Service Life Insurance Act pro- 
vides that “The insurance shall be payable 


only to a widow, widower, child (including 
a stepchild or an illegitimate child if desig- 
nated as beneficiary by the insured), parent, 
brother or sister of the insured.” 


“It appears therefore that (with the exception 
of the spouse of the insured and a stepchild, 
and the possible exception of an adopted 
child) Congress, in the National Service Life 
Insurance Act, has limited the permissible 
class of beneficiaries to the immediate rela- 
tives by blood of the insured. It is unneces- 
sary to determine whether the letter of the 
insured to the Veterans Administration by 
which he attempted to change his designated 
beneficiary had the effect of nullifying his 
original designation of intervener as bene- 
ficiary. Even if it had that effect the inter- 
vener is, nevertheless, entitled to receive the 
insurance since, as the widow of the insured, 
she is entitled to receive the insurance by 
operation of law.” The plaintiff’s motion 
for summary judgment was overruled and 
that of the intervener sustained.—Jacqueline 
J. Droney, plaintiff v. United States of 
America, defendant, Grace P. Droney, in- 
tervener. United States District Court, Dis- 
trict of Columbia. March 12, 1945. 10 CCH 
Lire CAsEs 989. 

Warren C. Miller, Peoples Life Insurance Bldg., 
Washington, D. C., for plaintiff. 

Vance Swan, Washington Loan & Trust Bidg., 
Washington, D. C., for defendant. 

Jeff Bushy, 918 F Street, N, W., Washington, 
D. C., for intervener. 


CANCELLATION OF POLICY FOR 
WILFUL MISSTATEMENTS 


(OKLAHOMA) 
e Prior medical treatment 
Heart ailment 


Cancellation of a life insurance policy was 
sought on the ground that the insured gave 
false answers on the medical examination 
required to accompany the application, in 
stating that he had not consulted, been 
treated or examined by any physician within 
five years prior to the making of application, 
as to any heart condition. The evidence 
showed that the insured is now suffering 
from a serious heart condition; that he on 
numerous occasions, prior to the date of 
making application for his policy of insur- 
ance, consulted his physician concerning a 
probable heart ailment and various other 
physical conditions. Though the evidence 
was conflicting, it would support a finding 
that prior to application for and issuance of 
the policy, the defendant had not been ad- 
vised by his doctor that he had a heart 
condition; that check-ups made not only 
failed to disclose a coronary insufficiency of 
the heart but had the probable effect of 
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removing any question the defendant might 
have had that he had a heart condition. His 
doctor did not think that condition existed. 
On none of the occasions did the defendant 
lose any time from his work. He answered 
the questions propounded by the medical 
examiner for the plaintiff truthfully in the 
light of his experience; he advised him that 
he had gone to Dr. Goodman for regular 
health check-ups and that his heart had been 
checked by electrocardiograms. The medi- 
cal examiner attached no importance thereto 
and for this reason did not disclose such 
information on the application. He made a 
detailed physical examination of the defend- 
ant and found nothing wrong with the in- 
sured. Taking into consideration all the facts 
disclosed, the defendant made full disclosure 
to plaintiff's medical examiner insofar as he 
knew his health’s history. The court found 
that the defendant had not wilfully made 
false answers. Cancellation of the policy 
was denied—New York Life Insurance 
Company, plaintiff in error v. Kaplan et al. 
Oklahoma Supreme Court. July 3, 1945. 
10 CCH Lire Cases 1076. 


William F. Tucker, William H, Martin, Tulsa, 
Okla., for plaintiff in error. 


Milsten & Milsten, James D. Johnston, Tulsa, 
Okla., for defendants in error. 


FALSE STATEMENTS IN APPLICA- 
TION FOR HOSPITAL INSURANCE | 


(CONNECTICUT) 
® Undisclosed hospitalization 
Incidental removal of tumor 
Material to risk 


The plaintiff was operated on for a partial 
intestinal obstruction. The insurer under a 
hospital policy defended on the grounds 
that the plaintiff had made false statements 
in her application in failing to disclose that 
she had been operated on for pleurisy and 
for an abscess in the ear, and had had a 
second tonsillectomy, which facts were ma- 
terial to her acceptance as a risk. The trial 
court found that while plaintiff had been 
hospitalized for the pleurisy and the ear 
abscess, there was no evidence of operations 
being performed for these ailments; that all 
of these hospitalizatiohs. had been disclosed 
to the defendant’s agent but the latter did 
not deem them material enough to include 
in the application; and that the answers 
made in the application were not “so false 
or the non-disclosure so material” as to 
avoid the policy. The policy provided that 
it would be avoided only if undisclosed 
matters were material. 


The policy also provided that no indemnity 
should be paid for an operation for the re- 
moval of a tumorous growth. In the course 
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of the operation on the plaintiff for the 
intestinal obstruction, it became necessary 
to remove a small cyst. In rejecting the 
insurer’s defense on this ground, the court 
said: ‘While the cyst is found to have been 
a form of tumorous growth, the hospitaliza- 
tion of the plaintiff was due to the intestinal 
obstruction, and the removal of the cyst was 
incidental to the operation to remedy that 
condition; and there is no finding, nor indeed 
any evidence, that the loss suffered by the 
plaintiff was increased by reason of the re- 
moval of the cyst.” Judgment for the plain- 
tiff was affirmed.—Rogers v. The Columbian 
Protective Association. Connecticut Su- 
preme Court of Errors. May 17, 1945. Re- 
leased June 14, 1945. 10 CCH Lire CAsEs 
996. 


Alexander Winnick, for appellant, defendant. 
Jacob Bresnerkoff, for appellee, plaintiff. 


DEATH IN DENTIST CHAIR AS 
RESULT OF HYPERSUSCEPTIBILITY 


(CALIFORNIA) 
e@ Hypersusceptibility to anaesthetic 
Accidental means 
Double indemnity 


In California the following deaths have been 
held to be caused by external, violent and 
accidental means: Death from the introduc- 
tion of virulent germs through dental in- 
struments causing blood poisoning; death 
of a nurse as a result of contracting an 
infectious disease from her patient; death as 
a result of jumping from a bench in such a 
way as to cause the bowel to be twisted; 
death following a violent swimming exer- 
tion; death from apoplexy caused by injusies 
received in an accident; and death from 
heart disease caused by injuries received in 
an accident. In the instant case the insured 
had gone to a dentist’s office to have two 
teeth extracted. A physician was also in 
attendance and the patient’s blood pressure, 
heart beat and pulse were tested and found 
to be within normal limits, and her state of 
health satisfactory for the purpose of taking 
the anesthetic and having the teeth removed. 
Sodium pentothal anaesthesia was given, 
locally through a vien, in the proper quan- 
tity, quality, and in the usual manner. After 
the last tooth was pulled, the insured’s con- 
dition suddenly changed and although her 
pulse was still good, she had ceased to 
breathe. Stimulants and artificial respiration 
were given, but the insured failed to resume 
breathing and died. The trial court found 
that her death resulted directly and inde- 
pendently of all other causes from bodily 
injury effected solely through external, vio- 
lent and accidental cause in that it was 
accidental and was caused solely by her 
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having a hypersusceptibility to pentothal 
anaesthesia causing a respiratory paralysis 
resulting in death; and that such hypersus- 
ceptibility was not a bodily disease or in- 
firmity but was a peculiarity unforeseen, 
unexpected and unknown to anyone. Judg- 
ment for the plaintiff for double indemnity 
was entered. On appeal this judgment was 
affirmed. 


“While we have discovered no case in Cali- 
fornia factually similar, there seems to be no 
doubt but what our state has aligned itself 
with those holding that injury or death 
occurring under circumstances such as over- 
took the deceased herein are caused from 
bodily injury effected solely through ex- 
ternal, violent and accidental cause or means 
.. . ‘Where the effect is not the natural and 
probable consequence of the means which 
produced it—an effect which does not or- 
dinarily follow and cannot be reasonably 
anticipated from the use of the means, or an 
effect which the actor did not intend to pro- 
duce, and which he cannot be charged with 
a design of producing—it is produced by 
accidental means.’ . . . Here the introduc- 
tion of the ordinarily innocuous anaesthetic, 
because of the idiosyncrasy or hypersus- 
ceptibility thereto of the deceased, had an 
effect which was not the natural and prob- 
able consequence of the means which pro- 
duced it and one which could not have been 
reasonably anticipated or intended. The re- 
sulting death then was produced by acci- 
dental means.” Judgment for the plaintiff 
affirmed.—Christen v. New York Life In- 
surance Company, appellant. California 
Superior Court, Appellate Department, County 
of Los Angeles. May 25, 1945. 10 CCH 
Lire Cases 991. 


Irving Read, for plaintiff. 


NO DOUBLE INDEMNITY 
FOR AGGRESSOR IN FIST FIGHT 


(NEW JERSEY) 


e Participation in assault or felony 
Death from skull fracture 


On the night of February 14, 1942, the in- 
sured attended a dance. In the early morn- 
ing of the next day, accompanied by a 
friend, he went to a saloon. Thereafter, 
they went to a restaurant. A former pugi- 
list was having his breakfast there. There 
was plenty of room around the counter, but 
the insured sat on a package containing the 
pugilist’s lunch. A verbal altercation en- 
suing, the insured struck the protesting 
pugilist, and knocked out one of his teeth. 
The restaurant proprietor put the men out 
on the street. The pugilist then struck the 
insured a blow which felled him to the 


street and fractured his skull so that he 
died in two days. The appeal court said: 
“The learned trial judge found in favor of 
the beneficiary named in the policy, the rea- 
son given being that the insured must have 
been engaged in such an assault as would 
reasonably lead to his death, in order to 
avoid the indemnity provision of the policy. 
We think not. The policy provides that 
there shall be no double indemnity if the 
death is the result of participation in an 
assault or felony. The insured not only 
was the aggressor, having started a fist fight, 
but he could have reasonably foreseen the 
fatal possibilities of its continuance.” Judg- 
ment for the plaintiff for double indemnity 
was reversed.—McNamara v. Metropolitan 
Life Insurance Company, appellant. New 
Jersey Supreme Court. Filed May 18, 1945. 
10 CCH Lire Cases 935. 


Drewen & Nugent, John P, Nugent, 921 Bergen 
Ave., Jersey City, N. J., for appellant. 


Edward De Sevo, Alex R. De Sevo, 921 Bergen 
Ave., Jersey City, N. J., for respondent. 


DILIGENT SEARCH FOR INSURED 
WHO DISAPPEARED 


(MINNESOTA) 
@ What is diligent search? 
Presumption of death 
Instruction on presumption 





This note was left for his wife by the insured : 
Dear Kor: I am leaving for the mountains be- 
cause I want to be a forest ranger and I can’t 
seem to get down to brass tacks here. I know 
you won't let me go so I am taking this way 
out. But will write and let you know where I 
am and how I am getting along. Better move 
in with Ma for the winter. Love. Bill. 


He left $150 in cash, and drove away in his 
automobile. He was never again heard from, 
and after the lapse of seven years, his wife 
filed suit on the life insurance policy with 
the defendant. The defense was that no 
diligent search had been made by the plain- 
tiff for the insured because she had not made 
inquiries of the St. Paul and Minneapolis 
police departments; that the insured’s dis- 
appearance was accounted for by his un- 
happy married life; and that the trial court 
erred in instructing the jury as to the pre- 
sumption that after an absence of seven 
years a person is presumed dead. The only 
evidence offered by defendant was the mor- 
tality experience tables, according to which 
insured had a life expectancy of 29.63 years 
when he disappeared and 24.54 years at the 
time of trial. Judgment for the plaintiff was 
affirmed. 

“The evidence to show diligent search for 
insured was to the effect that plaintiff made 
inquiries of the secretary of state to de- 
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termine whether insured had transferred the 
Minnesota license on an automobile he took 
with him; that she made similar inquiries of 
the automobile registration department of 
every state of the United States and every 
province of Canada except one; and that she 
had inquiries directed to the department of 
vital statistics and the highway department 
accident bureau of every state west of the 
Mississippi River and to the Selective Serv- 
ice and Social Security Boards of the federal 
government. In addition, she communicated 
with defendant, as the insurer, about a year 
and a half after insured’s disappearance and 
cooperated with defendant in trying to locate 
the insured ... If defendant thought that 
inquiry of metropolitan police concerning 
insured’s whereabouts was important, it 
could have made such inquiry just as well 
as plaintiff could. Defendant did not show 
what efforts it made to locate insured, but 
its letters to plaintiff conveyed the impres- 
sion, to say the least, that its efforts were 
diligent. Defendant did not suggest that 
more extended search should have been 
made until after suit; then it was made not 
to find the insured, but to escape liability.” 
The question of whether insured disappeared 
because of unhappy domestic conditions was 
for the jury. It was error for the court to 
instruct the jury as to the ptesumption 
arising from seven years’ absence, but the 
jury were several times instructed that they 
were to determine the fact as to death 
from the evidence received on the trial. The 
defendant should have made a retuest to the 
trial court at the time to instruct the jury 
that it should not consider the presumption, 
and failing to do so, it is in no position on 
appeal to claim prejudice. Judgment for the 
plaintiff was affirmed—Donea v. Massa- 
chusetts Mutual Life Insurance Co., appel- 
lant. Minnesota Supreme Court. June 15, 
1945. 10 CCH Lire Cases 1017. 


Freeman, King & Geer, 1167 N. W. Bank Bidg., 
Minneapolis, Minn., for respondent. 

Robert L. Van Fossen, 1008 ist Natl.-Soo Line 
Bldg., Ernest E. Watson, 936 Andrus Bldg., 
Minneapolis, Minn., for appellant. 


HOSPITAL EXPENSE CAUSED BY 
“SICKNESS” 


(ALABAMA) 
e Congenital dislocated patellae 


The insurance policy was applied for about 
four months before Ronald Hudson’s parents 
first noticed anything wrong with his knees. 
The policy provided indemnity for “loss due 
to hospital expense caused by sickness which 
is contracted and begins after this policy 
has been maintained in force for not less 
than thirty (30) days and causing loss com- 
mencing while this policy is in force”... . 
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“At the time of the hospitalization—the 
basis of this suit—Ronald Hudson was ap- 
proximately ten years of age. He had al- 
ways lived in the home with his parents. 
His father and mother testified that Ronald 
had actively participated in various games 
with his playmates. He played football, 
baseball, swam, rode a bicycle, and in every 
respect enjoyed the life of a normal boy. 
Up to a short time before the operation in 
question, they had never observed, in the 
use of his legs, any indication of physical 
handicap. He had a perfect attendance rec- 
ord in the public schools for the years 1942 
and 1943. The parents testified, also, that 
the first time they noticed any: trouble with 
the child’s knees was about the first of May, 
1943. This discomfort was evidenced by 
complaint of. pain and weakness in the knee 
joints. A physician was promptly consulted 
and the operation followed on June 7th, 
1943. Ronald testified to like import. The 
record shows that the application for the 
policy is dated January 21st, 1943.” 


“Where a clause in an insurance policy is 
susceptible of two constructions, it will be 
construed liberally in favor of the insured 
and strictly against the insurer... . A fair 
inference from the testimony in the’ instant 
case leads us to the conclusion that the 
court below was authorized to find that the 
operation on Ronald’s knee was necessitated 
by reason of a malady congenital in nature. 
We are equally clear in the view that the 
lower court was privileged to find also from 
the evidence that this congenital malnor- 
mality did not exert itself to the extent of 
affecting the use of the child’s limbs in dis- 
charging their normal functions until after 
the effective date of the policy... . Unques- 
tionably this contract of insurance intended 
to give a benefit to the insured that would 
afford protection if sickness should occur 
after the policy had been in force for not 
less than 30 days. The time the sickness 
should begin is made important. It is indi- 
cated by the judgment that the lower court 
reached the conclusion that, although from 
the standpoint of medical science the initial 
cause for the operation may have antedated 
the issuance of the policy, the condition did 
not manifest itself to the extent of hindering 
or preventing the afflicted organ from ful- 
filling its normal function until after the 
benefits accrued in the contract. The later 
event having occurred, the protection ripened 
and the insurer became liable. We will not 
disturb this judgment.” Judgment for the 
plaintiff affirmed.—National Casualty Com- 
pany v. Hudson. Alabama Supreme Court. 
March 27, 1945. 10 CCH Lire Cases 993. 


Jackson, Rives & Pettus, Birmingham, Ala., for 
appellant. 


G, R. Harsh, Birmingham, Ala., for appellee. 
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POLICY SOLD BY RADIO AND 
MAIL—JURISDICTION OF INSURER 


(MISSOURI) 
e “Doing business” 
Plea in abatement 


Listening to a commercial broadcast spon- 
sored by the defendant insurance company 
over a radio station located in Carthage, 
Illinois, the plaintiff, a resident of Monti- 
cello, Missouri, applied by mail for a policy 
on his family group. The policy was issued 
in Chicago, and put in the mail at Chicago, 
and received by the plaintiff in Monticello. 
One of the persons covered by the policy, 
Louise Robison, died and the plaintiff made 
claim under the policy; the insurer denied 
liability on the ground that her death oc- 
curred as a result of an act committed 
in violation of criminal law, and that, there- 
fore, the plaintiff beneficiary was entitled to 
receive only the proportionate share of the 
premium theretofore paid on the life of the 
insured. The defendant company is a cor- 
poration organized and existing under the 
laws of the State of Illinois, with home 
offices in Chicago, Illinois. It was not au- 
thorized to do business in Missouri, and 
maintained no office, and had no agents or 
employees within the limits of the state. 
Plaintiff filed suit on the policy in Missouri, 
and sought to obtain service on the defend- 
ant by service of summons upon the super- 
intendent of insurance of the State of 
Missouri, contending that the defendant com- 
pany was doing business within the State 
of Missouri, and therefore was deemed to 
have appointed the superintendent of insur- 
ance as its agent to receive service of proc- 
ess. The defendant filed a plea in abatement, 
with the plea to the merits, and denied that 
it did business within the state of Missouri, 
or that it had appointed the superintendent 
of insurance as its agent to receive service 
of summons. It alleged that it had no 
agent, office, or representative in Missouri; 
that the policy in question had been issued 
in the State of Illinois, and was an Illinois 
contract; that no one acting for or on behalf 
of the defendant had done any act in the 
State of Missouri in regard to the procure- 
ment or issuance of the policy; and that in 
view of all such circumstances, the service 
of process upon the superintendent of insur- 
ance of the State of Missouri had not con- 
stituted service upon the defendant, and the 
court was therefore without jurisdiction 
over defendant’s person. The trial court 
sustained the plea in abatement, and the 
plaintiff appealed. The judgment was af- 
firmed. 


“It is the settled rule that where an insur- 
ance company, acting outside the state, 


accepts the application of a resident of the 
state which is sent directly to it without the 
intervention of any one of its agents, and 
thereupon issues a policy in accordance with 
the application, such policy is a policy of 
the state in which it is issued, and the com- 
pany’s issuance of it under such circum- 
stances does not constitute the doing of 
business in the state in which the insured 
resides. . . . This for the reason that where 
the insured makes the mail his agent for the 
transmission of his application to the com- 
pany’s home office, then, when the company 
accepts his application, issues the policy, 
and deposits the same in the mail as the 
medium selected by the insured as his agent, 
the mailing of the policy so as to have put 
it out of the company’s control is, in legal 
fiction, to be regarded as the delivery of 
the policy to the insured himself, who is to 
be deemed to have invited the company 
to adopt that means for communicating its 
acceptance of his application. In view 
of the facts of the case, the only conclusion 
to be drawn is that defendant was not doing 
business in Missouri; and the court was 
therefore right in sustaining the plea in 
abatement upon the ground that the service 
of process upon the superintendent of insur- 
ance of this state was ineffective for the 
purpose of subjecting defendant to the juris- 
diction of the local court.” Judgment for 
the defendant was affrmed.—Selby, appel- 
lant v. Crown Life Insurance Company. 
St. Louis Court of Appeals, Missouri. June 
19, 1945. 10 CCH Lire Cases 1000. 

Walter M. Hilbert, Monticello, Mo., for appel- 
lant. 


Harry S. Rouse, A. F. Haney, J. A. Zenge, Jr., 
Canton, Mo., for respondent, 


TREATMENT BETWEEN MEDICAL 


EXAMINATION AND DELIVERY 
OF POLICY 


(IOWA) 
© Cancellation of policy 
Statute creating estoppel 
Agent’s knowledge a treatment 


After the insured had been examined by the 
insurance company doctor and had been 
approved as a risk, a policy of life insurance 
was issued and, in accordance with the 
terms of the policy, the agent was instructed 
not to deliver the policy to the insured “if 
any change whatever has occurred in the 
health or occupation of the applicant, or if 
he has consulted or been treated by a physi- 
cian since the date of his medical examina- 
tion. The agent delivered the policy to the 
insured’s brother and collected the balance 
of the premium due, although the brother 
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informed the agent that the applicant was 
sick, in a hospital and had been operated 
on for appendicitis. After the death of the 
insured, the insurer brought suit to cancel 
the policy against the defendant beneficiary. 
A statute of the State of Iowa provided that 
where the insurer’s medical examiner has 
declared the applicant a fit subject for in- 
surance, the company is estopped from set- 
ting up in defense of the action on the policy 
issued that the insured was not in the con- 
dition of health required by the policy at 
the time of the issuance or delivery thereof, 
in the absence of fraud of the insured. On 
appeal from a judgment for the plaintiff, 
the insurer contended that the statute in 
question was inapplicable because the policy 
provision was not a sound health clause, 
and because the policy itself provided the 
time and conditions on which insurance 
should be in force. 


“The condition in the policy that it shall 
be in force only ‘if on the date of its delivery 
the applicant has not consulted or been 
treated by any physician or practitioner 
since his medical examination’ is a plain 
health provision similar to the provisions 
frequently found in policies that they shall 
not take effect uniess delivered to the in- 
sured and the first premium paid while he is 
in ‘good’ health or ‘sound’ health. . . . It 
is the appellant’s contention that section 
8770 of the Code is not applicable to the 
situation presented in this appeal because 
of the provisions of the insurance contract. 
This contention cannot be sustained 

‘the effect of the statute is, in a practical 
sense, to change the contract while the 
method of bringing about that effect is 
through estoppel which is often regarded 
as remedial.’ This is that character of estop- 
pel which is really a ‘rule of substantive law 
masquerading as a rule of evidence.’ - 
It is our conclusion that the appellant cannot 
interpose the provisions of the policy in an 
action of this character in the light of the 
statute.” Judgment for the plaintiff was 
affirmed.—New York Life Insurance Com- 
pany, appellant v. Hesseling. Iowa Su- 
preme Court. June 19, 1945. 10 CCH Lire 
Cases 1012. 

Carr, Cox, Evans & Riley, Ehlers English, Des 
Moines, Iowa, for appellant. 

J. O. Watson, Jr., Indianola, Iowa, for appellee. 


SUICIDE BY BURNING 


(CALIFORNIA) 
© Double indemnity 
Presumption against suicide 


Did the insured deliberately burn himself 
to death? For more than two years before 
his death he had suffered with a rectal can- 
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cer, malignant and incurable. He was under 
constant attendance by both night and day 
nurses. It was the custom for the night 
nurse to leave at 7 A. M. On the morning 
of the insured’s death, the night nurse was 
having a cup of coffee in the kitchen, when 
the insured called out to her that it was 
time for her to leave. Although it was only 
6:45 A. M., she left, leaving the front door 
open for the day nurse,who would come 
at 8 A. M. She testified that she left the 
windows partly open and the blinds and 
curtains undrawn, and the small gas heater 
lighted and burning. When the day nurse 
arrived, she found the front door locked, 
and the landlord was called to open it. He 
could not open it with keys, and so climbed 
in a window. He found all the windows 
closed and the blinds drawn. He found the 
insured’s burned and charred body, dead on 
the night nurse’s cot. The bedding was 
piled up on the floor and was burning. 
There was rubbing alcohol on the insured’s 
bed clothes and on his body. During the 
night before his death, Brooks said to the 
night nurse that he hated to die without 
leaving his widow more money and that he 
wanted to leave her well protected. A 
physician testified that he had permitted 
Brooks to have progressively large amounts 
of morphine and pentapon so that at the 
time of his death he was in such a state of 
narcosis that in his opinion he would not 
have had any great feeling of pain from fire. 
A jury returned a verdict in favor of the 
defendant, but the trial court granted 
the plaintiff’s motion for a new trial on the 
ground of insufficiency of evidence. The 
insurer appealed, and the order granting a 
new trial was reversed. 

“Although it is unquestionably the rule that 
the granting of a motion for a new trial 
rests within the discretion of the trial judge 
and that an order granting a new trial will 
not be disturbed on appeal in the absence 
of a manifest abuse of discretion, it is thor- 
oughly established that where there is no 
susbtantial conflict in the evidence and the 
evidence as a whole would be insufficient 
as a matter of law to support a verdict in 
favor of the moving party an order granting 
a new trial cannot be sustained. From an 
examination of the record before us we are 
satisfied that the evidence points unerringly 
and conclusively to suicide on the part of 
the decedent. No other reasonable conclu- 
sion can be reached. Someone must have 
locked the door, closed the windows and 
pulled the blinds, rearranged the bedding 
and papers and applied rubbing alcohol to 
decedent’s body and to his clothing. It is 
impossible to rationally conclude that any 
person did this other than Mr. Brooks him- 
self.” The presumption against suicide was 
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dispelled as a matter of law by the evidence. 
The order granting plaintiff a new trial was 
reversed.—Brooks v. Metropolitan Life In- 
surance Company, appellant. California 
District Court of Appeal, Second District, 
Division Two. June 7, 1945. 10 CCH Lire 
Cases 1053. 


Walker, Adams & Duque, A. Andrew Hauk, for 
appellant. 


Ray Howard, W. W. Comstock, for respondent. 


WOMAN MiISSTATES ACE 
IN APPLICATION 


(NEW YORK) 
@ Fraud of insured 


How old is a woman? Is she as old as she 
is, or as old as she says? Minnie A. Brad- 
brook was 62 years old when she applied 
for a policy of insurance on her life, in the 
face amount of $25,000 and payable to her 
husband, George E. Bradbrook. But the 
written application signed by Mrs. Brad- 
brook stated that she had been born in 1877, 
and that she was 46 years old. The appli- 
cation contained language assuring the com- 
pany that the answers therein were true and 
that the insured understood that the com- 
pany would believe them to be true and act 
upon them. The policy was accordingly 
written at the premium rate applicable to 
the age stated in the application. The pol- 
icy also contained a provision that “if the 
age of the insured has been misstated, the 
amount payable hereunder shall be such as 
the premium paid would have purchased at 
the correct age.” Mrs. Bradbrook died 
seventeen years later, and the insurance 
company paid her husband the sum of 
$25,000 less the amount of a policy loan. A 
few months later the insurance compaty 
sued the husband, maintaining that Mrs. 
Bradbrook had misstated her age and that 
the amount of insurance available to an 
applicant 62 years old in the year when Mrs. 
Bradbrook took out the policy would have 
been $15,077, instead of $25,000. The com- 
pany sought to recover the difference. The 
husband died after suit was commenced, and 
his executors became defendants-respond- 
ents. The insurance company accused Mrs. 
Bradbook of fraud, and the trial jury found 
for the company. The Appellate Division 
reversed on the law and facts, the majority 
of the justices being of the opinion that the 
evidence proved no more than “a misstate- 
ment of age by the insured” and that “no 
fraud on her (insured’s) part in the pro- 
curing of the contract was established.” 


The Court of Appeals disagreed. In view 
of the testimony of Mrs. Bradbrook’s daugh- 
ter and of her niece that Mrs. Bradbrook 
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was actually sixteen years older than she 
represented herself as being at the time of 
the application and in view of six different 
documents signed by Mrs. Bradbrook at 
various times in which she gave her correct 
birth date, the Court of Appeals was of the 
opinion that Mrs. Bradbrook knowingly 
misstated her age, expecting her statement 
to be relied on. Defendant-executors tried 
to maintain that the company’s claim of 
fraud was barred by the “incontestability” 
clause, which, like the “misstatement of 
age” clause, is mandatory in New York. 
According to the incontestability clause, a 
policy “shall be incontestable after two 
years from its date of issue except for non- 
payment of premium.” The question for 
the Court of Appeals was whether such an 
incontestability clause operates to prevent 
the enforcement, after two years, of an “age 
adjustment” or “misstatement of age” pro- 
vision found with it in the same life insur- 
ance policy. The court held “that an 
incontestability clause does not bar the in- 
surer from litigating the question of the in- 
sured’s true age in an effort to limit the 
policy’s coverage to the amount procurable 
at insured’s correctly stated age, for the 
premium paid.” The court says further: 
“The position taken here by the insurer 
involves no contest of, or attack on, the 
policy itself. It represents an effort by the 
insurer not to invalidate or cancel the policy 
but to confine the insurer’s liability, within 
the express terms of the policy, to the 
amount for which the policy would have 
been written had the truth been known. 
The incontestability clause forbids, after two 
years, such a contest as seeks to question 
the original or continued existence of the 
policy. It does not prohibit a contest the 
purpose of which is to demand the enforce- 
ment of a term of the policy itself. , 
Our conclusion that the incontestability 
clause did not ban the enforcement, after 
two years, of the age adjustment clause, gets 
further support when we consider that it 
was not only by the same statute, but by the 
same paragraph thereof, that the Legislature 
originally mandated the inclusion of these 
two clauses in the old ‘standard form pol- 
icy.’ . . . They must be read and enforced 
together so that neither cancels the other.” 
The Court of Appeals, therefore, upheld the 
original judgment for the insurance com- 
pany and reversed the appeal judgment for 
plaintiff husband—New York Life Insur- 
ance Company, appellant v. Veit et al., Exrs. 
New York Court of Appeals. May 24, 1945. 
10 CCH Lire Cases 944. 

Earl S. MacArthur, Perlie P. Fallon, Ferdinand 
H. Pease, for appellant. 


Walter L. Post, Robert M. Post, LeRoy B. 
Iserman, Harlan S, Perrigo, for respondents. 
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"= Including nei 
= = Property Damage and = 


Negligence 


Other than Automobile 


IN THE CURRENT PARADE OF oF WAT 


BANK CUSTOMER FALLS ON 
WET FLOOR: 
Natural hazard—Duty to keep floor 
dry (Wis.) 


BODY FOUND NEAR TRACKS: 
Railroad’s liability—Res ipsa loqui- 
tur not applicable (Ky.) 


CITY’S LIABILITY FOR ESCAP- 
ING GAS IN APARTMENT: 

Duty of city—Inspection of serv- 
ice pipes (Va.) 

CUSTOMER CUT BY BROKEN 
BOTTLE ON FLOOR OF 
GROCERY STORE: 

Store owner’s liability—Res ipsa 
Joquitur (La.) 


DEATH IN AIRPLANE ACCI- 
DENT: 
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Foreign administrator’s et, 
Negligence of air line (N. Y.) 


ELECTRICAL EXPLOSION IN 
STREET CAR: 
Carrier’s liability—Res ipsa loqui- 
tur (Ill.) 


FAILURE TO peeoace DEFEC.- 
TIVE ELEVATO 
Insurer’s liebiliee (Ohio) 
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BANK CUSTOMER FALLS ON 
WET FLOOR 


(WISCONSIN) 


@ Natural hazard 
Duty to keep floor dry 





Though one who keeps a store or shop is 
bound to exercise reasonable care to keep 
it in a safe condition for his customers and 
others whom he invites, expressly or im- 
pliedly, to enter into business with him, 
when the weather creates a natural hazard 
causing snow and moisture to be on the 
floor, a person of ordinary care is not under 
a duty to keep the floor completely free of 
such moisture. Shortly before noon the 
plaintiff entered the defendant bank for the 
purpose of making a deposit. It was snow- 
ing hard and the pavements were covered 
with wet snow. As plaintiff approached one 
of the desks in the bank lobby, he slipped 
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FALL INTO GREASE PIT AT 
FILLING STATION: 
Invitee injured—Plaintiff’s negli- 
gence (Va.) 


HORSE INJURED ON RACE 
TRACK: 
Proximate cause—Running against 
wire fence (IIll.) 


HOTEL GUEST ay uRaD LOw- 

ERING IN-A-DOOR BED: 
Assumption of risk—Contributory 
negligence (Ill.) 


MINOR INJURED AT RECREA- 
TION CAMP: 
Fall from defective table (N. Y.) 


PATRON STRUCK BY FOUL BALL 
AT BASEBALL GAME: 
Assumption of risk—Primary neg- 
ligence (Okla.) 


“TABLE ROCKER” 
FAIR GROUND: 
Defective platform (Wis.) 


TENANT INJURED BY FALL OF 
CEILING: 
Contractor’s liability (Conn.) 
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on a wet portion of:the floor and fell. He 
sustained an injury to his knee for which 
he seeks damages. ‘There was testimoriy 
that customers had been entering the bank 
since 9 A. M. The tiled floor became slippery. 
An employee of the bank testified that the 
floor was wet and that he knew of the 
tendency of that type of floor to become 
slippery when it was wet. The plaintiff testi- 
fied that the floor was slippery or wet in 
spots and that he did not notice the spot on 
which he fell until after the fall. 

“In this case, there is testimony to indicate 
that the bank had notice that the floor was 
slippery. In time of storm the likelihood 
of a slippery walk or floor necessarily comes 
into existence so that even with knowledge 
that individuals with wet shoes are using 
the floor, negligence on the part of the de- 
fendant in failing to take steps to relieve it, 
does not necessarily exist. It is considered 
that under the facts appearing in the record 
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there was no duty resting upon defendant 
to cause the floor to be kept perfectly dry. 
It was snowing on that day and customers 
of the bank could be expected to come in 
and out of the -bank throughout the day. 
If the defendant were held to the duty of 
mopping up the floor and keeping it free 
from snow and water, it would require per- 
petual attention because there would be a 
continual deposit of moisture upon the floor. 
os ty When the weather creates a natural 
hazard of this sort, a person of ordinary 
care is not under a duty to keep a floor ina 
public place completely free of such deposits. 
Since defendant has breached no duty, it is 
guilty of no negligence and hence not liable.” 
—Bersch v. Holton Street State Bank, ap- 
pellant. Wisconsin Supreme Court. June 
15, 1945. 12 CCH NEGLIGENCE Cases 444, 
Lines, Spooner & Quarles, Milwaukee, Wis., for 
appellant. 

Charles Swidler, Milwaukee, Wis., for respond- 
ent. 


BODY FOUND NEAR TRACKS— 
RAILROAD’S LIABILITY 


(KENTUCKY) 


e Extent of evidence 
Res ipsa loquitur not applicable 
Case based on surmise 


“Where a person who was in possession of 
all his faculties is found dead on a railroad 
right of way, although evidently killed by 
a train, no presumption of negligence on 
the part of the company arises, especially 
where the person killed was a trespasser.” 
The court commented thus on the few 
shreds of evidence offered by the plaintiff 
in this case. The body of Powell Letteral 
was found on the side of defendant rail- 
road’s tracks; a leg was broken and lacera- 
tions appeared on the head. Mrs. Jess Fair- 
child, who lived near the tracks, testified 
that in the early afternoon of December 6, 
1943, she saw Letteral pass her house, 
walking on the tracks “with a bundle under 
his arm and a poke in his hand.” About 
two hours later she was asked by a man 
employed as a railroad brakeman whether 
she knew the person who had been killed, 
the railroad employee adding, “We didn’t 
kill him.” As she went down the track, a 
man on a caboose asked her whether she 
knew the man who was killed. Two trains, 
a slow coal train and a fast passenger train, 
had passed during the two intervening 
hours. Another witness, Mrs: Gladiolus 
O’Neil, testified that about this time she 
was on the railroad right of way and that 
a train whizzed by “going so fast it made 
me scream.” Other witnesses told of the 
finding of Letteral’s body on the side of the 
track. 
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Upon this evidence, the court submitted 
the case under an instruction which di- 
rected the jury to find a verdict for 
Letteral’s administrator if they believed 
from the evidence that defendant’s servants 
saw the deceased on the track and care- 
lessly and negligently ran over him or into 
him, but if they did not believe the facts 
substantiated such a finding, then to find 
for the defendant. The court said: “From 
the beginning of suits of this kind this Court 
has held that a case should not be submitted 
to the jury where there was no evidence 
of negligence. The doctrine of. res ipsa 


loquitur certainly has never been applied. 


; A peremptory instruction to find for 
the defendant should have been given.” 
Judgment for plaintiff was accordingly re- 
versed.—The Chesapeake & Ohio Railway 
Company, appellant v. Letteral’s Admin- 
istrator. Kentucky Court of Appeals. May 
18, 1945. 12 CCH NEGLIGENCE CAses 254. 


LeWright Browning. Ashland, Ky., Wells & 
Wells, Paintsville, Ky., for appellant. 


W. J. Ward, Paintsville, Ky., for appellee. 


CITY’S LIABILITY FOR ESCAPING 
GAS IN APARTMENT _ 


(VIRGINIA) 


e@ Duty of city 
Inspection of service pipes 


“The court does not deem the rule to be that 
the City must unearth periodically all of its 
service pipes in the City of Richmond and 
inspect them from the outside.” The City of 
Richmond furnishes gas to its residents. 
The occupant of the apartment immediately 
adjoining that of the plaintiff’s notified the 
City that gas was leaking into the building. 
The city employee came and cut off all gas 
meters. No leaking gas was then going 
through them. He then knocked on the 
doors of several apartments and aroused 
their occupants. He finally reached the 
apartment of Mrs. Smith, the plaintiff, and 
was let in by her husband. He found Mrs. 
Smith unconscious, called the rescue squad, 
and administered artificial respiration until 
that squad arrived. She was taken to the 
hospital. She sued the city for her injuries. 
The trial court directed a verdict for the 
defendant. 

“The City, in an effort to locate this escap- 
ing gas, uncovered its gas pipe in the apart- 
ment house yard and sawed it off two feet 
from the yard coping and lifted it out from 
this sawed-off point to the building. In this 
pipe, 4 or 5 feet from the wall of the house, 
was a coupling and at or by it was a crack, 
the surface of which was  untarnished, 
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thereby plainly indicating that it was of 
recent origin. Not only was the pipe in the 
yard taken out but also that which extended 
under the sidewalk and under the street to 
the gas main itself... . There are fifty miles 
of gas mains in the City, tapped by under- 
ground gas pipes for consumers more than 
34,000 times. Manifestly the City could not 
undertake to uncover these 34,000 service 
pipes. They would have to dig up every 
yard in Richmond and then dig them up 
again. What the City did was to make 
periodic tests, and in doing this adopted four 
modern scientific devices. It also instructed 
all men who read gas or water meters to 
report anything which would lead them to 
suspect that gas was escaping, and to every 
complaint made it responded promptly, as 
it did in the instant case.” It was held that 
the City had performed its duty in the prem- 
ises. Judgment for the defendant was af- 
firmed.—Smith v. City of Richmond, etc., 
Virginia Supreme Court of Appeals. June 
6, 1945. 12 CCH NEGLIGENCE CAsEs 349, 
Thomas A. Williams, L. C. O’Connor, for plain- 
tiff in error. 


Horace H. Edwards, 
fendant in error, 


Olin A. Rogers, for de- 


CUSTOMER CUT BY BROKEN BOTTLE 
ON FLOOR OF GROCERY STORE 


(LOUISIANA) 


@ Store owner’s liability 
Res ipsa loquitur 


Plaintiff described the accident in these 
words: “Well, of course I went to the 
store to shop, and in going in you usually 
pick up a basket out of the basket bin, and 
after I had picked up the basket, I was 
going by this bottle rack of bottles and 
heard a noise and looked around to see the 
reason for the noise and I saw broken 
glass on the floor and then I saw blood 
spurting out of my leg, I didn’t even know 
it touched me or anything .’ She 
brought suit against the chain store cor- 
poration which operated the grocery store 
where the accident occurred, relying solely 
on the doctrine of res ipsa loquitur for re- 
covery. The store nianager testified that 
he was looking at plaintiff just prior to the 
accident and his attention was diverted from 
her only a few seconds before she was 
injured. At that time she was near the rack 
where the bottles were stored and was 
facing the rack at about a forty-five-degree 
angle and in the act of turning. Plaintiff 
testified that she picked up the basket with 
her right hand and transferred it to her 
left. Since the basket and bottle racks were 
adjacent to each other, the appeal court 
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found the only reasonable conclusion to be 
“that when she faced the rack, picked up 
the basket and transferred it to her left 
hand, she struck the bottle and knocked 
it to the floor.” The court found further 
that the doctrine of res ipsa loquitur was 
inapplicable, saying: “There was nothing 
irregular in the manner the bottles were 
placed on the shelves. Their condition on 
the rack was apparent to plaintiff and she 
was in as good or better position to know 
what caused the bottle to fall as was the 
manager, who was defendant’s agent, and, 
for that reason, we are of the opinion plain- 
tiff cannot invoke the doctrine of res ipsa 
loquitur.” The lower court’s judgment in 
favor of defendant was affirmed.—Fitz- 
gerald, plaintiff, appellant v. Big Chain 
Stores, Incorporated. Louisiana Court of 
Appeal, Second Circuit. March 31, 1945. 
12 CCH NEGLIGENCE Cases 319. 


Hunter & Fitzgerald, Shreveport, La., for 
appellant. 
Browne & Browne, Shreveport, La., for appellee. 


DEATH IN AIRPLANE ACCIDENT— 
FOREIGN ADMINISTRATOR'S RIGHTS 


(NEW YORK) 


@ Negligence of air line 
Kentucky wrongful death statute 
New York law 


Plaintiff, executrix of the deceased, brought 


an action to recover damages for the wrong- 
ful death of the decedent, alleged to have 
occurred in an airplane accident in Kentucky 
as a result of defendant air line’s negligence. 
Decedent was a resident of Pennsylvania; 
plaintiff is a resident of that state; but de- 
fendant is a corporation organized under 
the laws of Delaware, authorized to do busi- 
ness in New York. The Kentucky wrongful 
death statute provides that the action shall 
be prosecuted by the personal representative 
of the deceased and that the amount re- 
covered shall be for the benefit of the widow 
and children; but if the deceased leaves no 
widow or child, the entire amount recovered 
becomes a part of the personal estate of the 
deceased. The decedent in this case left 
surviving him a widow (the plaintiff here) 
and two sons. The administrator under the 
Kentucky statute is a nominal plaintiff, and 
the real parties in interest are the bene- 
ficiaries whom he represents. Under the 
laws of New York, a personal representa- 
tive appointed in another state generally 
cannot bring suit in New York. On review, 
the federal court is obliged to follow the 
holding of the intermediate appellate state 
court decisions, absent a ruling by the high- 
est state court, unless it is convinced that 
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the highest court of the state would decide 
otherwise. The controlling decisions pre- 
clude a foreign administratrix from suing 
for damages for the general estate of the 
decedent. These decisions left open the 
question presented where the plaintiff was 
a foreign administrator suing for the benefit 
of a specified person. 


The reviewing court said: “We think this 
case is in that zone in which federal courts 
must do their best to guess what the highest 
state court will do. Perhaps the guessing- 
guide is this: What would be the decision 
of reasonable intelligent lawyers, sitting as 
judges of the highest New York court, and 
fully conversant with New York jurispru- 
dence? An alternative test is what we con- 
jecture would be the decision of the par- 
ticular judges who now constitute that court. 
Probably the presumption is that the result 
of the two tests would be identical; but 
happily we are relieved from the need of 
considering that question because, knowing 
the sitting judges, we feel certain that such 
a presumption accords with the facts. After 
prolonged cerebration, our prophetic judg- 
ment is that decision in that court would be 
for the plaintiff. Under Kentucky ‘law’, the 
executrix here is ‘merely a nominal plaintiff,’ 
and ‘the real parties in interest are the bene- 
ficiaries whom [she] represents.’ If those 
beneficiaries had been permitted to and had 
brought suit in their own names, unques- 
tionably their action would not have been 
ousted. To reach a different conclusion 
because the nominal plaintiff is a ‘representa- 
tive’ appointed by a court of another state 
would be to rest judgment, irrationally, on 
the sheerest verbalism. We have too much 
respect for the New York Court of Appeals 
to believe that it would do so.” Judgment 
dismissing plaintiff’s complaint was re- 
versed.—Cooper, Exrx., plaintiff, appellant 
v. American Airlines, Inc. United States 
Circuit Court of Appeals, Second Circuit. 
April 25, 1945. 12 CCH NEGLIGENCE CASES 
258. 

Samuel L. Sargent, 
plaintiff, appellant. 
Everett W. Bovard, for defendant, appellee. 


Joseph A. Fagnant, for 


ELECTRICAL EXPLOSION IN 
STREET CAR 


(ILLINOIS) 


e Carrier’s liability to passenger 
Res ipsa loquitur 
Exclusive control of instrumentality 
About 4 A. M. the plaintiff was riding in the 
defendant’s street car. As the street car 
approached an intersection, its side was 
scraped or bumped by an automobile on the 
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side of the street car where the fuse box 
was located, and immediately thereafter an 
explosion, which sounded like a bolt of 
lightning, occurred in the controller at the 
rear of the car, and flames enveloped the 
back end of the car. Bolts of electricity shot 
from the ceiling around the lamps to the 
floor and went along the seats and walls of 
the car. Passengers became panic-stricken, 
some falling to the floor, one woman jump- 
ing out of the window and another woman 
and two men, including the plaintiff, being 
electrically shocked. Plaintiff received an 
electric shock to his leg, back, and side 
while he was seated by a window about the 
middle of the car. The plaintiff relied on 
res ipsa loquitur, and the trial court directed 
a verdict for the defendant street car com- 
pany. On appeal, this holding was reversed. 
“Defendant contends in view of the fact 
there was no evidence that there was any- 
thing wrong with the location, construction, 
installation, insulation, inspection or main- 
tenance of the fuse box, wiring, or electrical 
equipment on the street car or that it was 
not standard equipment such as is in general 
use in street cars in Chicago and elsewhere, 
that the only reasonable conclusion that 
could be arrived at was that the electrical 
disturbance which resulted in injury to 
plaintiff was brought about by an automo- 
bile coming in contact with the street car, 
and it argues that the doctrine of res ipsa 
loquitur does not apply where an accident 
is caused in whole or in part by an instru- 
mentality over which the party sought to 
be charged has no control. With this con- 
tention we cannot agree. .. . In the instant 
case the injury was caused by an appliance 
or instrumentality exclusively under the con- 
trol of defendant, the common carrier, which 
distinguishes the instant case from those re- 
lied on by defendant. ... From the evidence 
in this case we feel that defendants should 
have been called upon to explain what caused 
their street car to become electrically charged, 
causing the injury to plaintiff. The knowl- 
edge thereof was possessed by defendants 
and not by plaintiff, as defendants had con- 
trol and management of the agencies that 
caused the injury to plaintiff. The mere fact 
that an automobile either scraped or came 
in contact with the side of the car, dislodg- 
ing or disarranging a fuse box would not of 
itself excuse defendants from liability with- 
out some showing or explanation on their 
part that the electrical disturbances causing 
plaintiff's injuries came about through no 
neglect or omission of duty on the part of 
defendants. Under the doctrine of res ipsa 
loquitur, the plaintiff having shown that he 
was a passenger in the exercise of due care, 
and that he was injured in the car of the 
defendants by some instrumentality wholly 
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under the control and management of the 
defendants, a prima facie case of ‘negligence 
on the part of the defendants was estab- 
lished, and the burden of proof was upon the 
defendants to show that the accident was 
without their fault.” Judgment for defend- 
ant street car company was reversed and 
the cause remanded.—Krueger, appellant v. 
Richardson et al. Recrs., et al. Illinois Ap- 
pellate Court, First District. Released June 
8, 1945. 12 CCH Necticence Cases 457. 


Irving G. Zazove, Louis B. Goldberg, Benjamin 
B. Goldberg, for appellant. 


Frank L. Kriete, Erwin H. Wright, Arthur J. 
Donovan, for appellees. 


FALL INTO GREASE PIT AT 
FILLING STATION 


(VIRGINIA) 
@ Invitee injured 
Plaintiff’s negligence 
Duty owed invitee 





Mr. V. C. Smith, a member of the General 
Assembly of Virginia, was traveling by au- 
tomobile on the night of October 12, 1942, 
from Richmond to his home in Grundy, 
Virginia. With him were his son Harold 
and his nephew Jack Mundy, who was driv- 
ing. About 12:30 A. M. the party drove 
up to a filling station in Salem, Virginia. 
The outside lights were on to show that the 
station was open for business, although only 
one person was in attendance. When the 
attendant went to the rear of the automo- 
bile, as instructed, to fill the gasoline tank, 
Mr. Smith slipped from the rear seat of 
the car and went into the reception room 
of the station “in quest of a toilet.” He 
sought no instructions as to the location of 
the facility; in fact, he spoke not a word to 
the station attendant, who was busy close 
by attaching the hose to the tank, nor did 
he say anything to his son, who was getting 
himself a Coca-Cola in the reception room. 
Inside the station, he looked around for a 
door bearing the familiar letters, but dis- 
covering none, he opened what he thought 
a promising door on the right. He stepped 
into the room, and finding himself very 
much in the dark, he felt along the wall for 
a light switch—but with no success. He 
saw a dim light which looked far off, but 
he could not make out any of the objects 
in the room. He took a step. forward, 
stumbled against something, and fell into a 
grease pit. 

Mr. Smith sued the filling station, claiming 
damages for the serious injuries he suffered. 
The fall into the pit had rendered him un- 
conscious, and he remembered nothing of 
the events immediately following. The jury 
rendered a verdict for the defendant, which 
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was sustained by the court. Plaintiff ap- 
pealed, contending that the judgment was 
erroneous in that he was an invitee and that 
the defendant maintained a dangerous trap 
on its premises, of which there was no warn- 
ing; that the door to the “trap” was one 
likely to be leading to a toilet; that it was 
the duty of defendant to warn an invitee of 
the hidden and concealed danger. Said the 
court: “We think that the case is without 
merit on the facts presented. The statement 
is justified that the plaintiff, with no thought 
for himself, heedlessly and blindly, walked 
into a place where he had no right to be. 
The slightest thought of care and prudence 
would have suggested that he make some 
inquiry as to where the place was to which 
he-needed to go. When he opened the door 
of the grease pit room and found it dark, 
reason would seem to have suggested that 
he was in the wrong place, and that prudence 
would dictate retracing his steps. He was 
obviously guilty of negligence which was 
the sole cause of the accident. . . . The con- 
tention that the plaintiff was an invitee and 
the measure of the degree of care owed him, 
stressed by the plaintiff, is, we think, quite 
immaterial, for the reasons we have already 
minded and for the added rationale that the 
duty owed to an invitee is co-extensive with 
the invitation issuing, that is, the bid to the 
reception room for the use of such conven- 
ience as it may afford, does not include a 
reconnoiter which would take one to the 
grease pit, and this is so, even if he wanted 
his car greased... . The final judgment of 
the trial court is plainly right and it is 
accordingly affirmed.”—Smith v. Wiley- Hall 
Motors, Inc. Virginia Supreme Court of 
Appeals. June 6, 1945. 12 CCH NEGLIGENCE 
CAsEs 387, 

T, W. Messick, Earl A. Fitzpatrick, for plaintiff 
in error, 


James I, Moyer, Kime & Hoback, for defendant 
in error. 


FAILURE TO INSPECT DEFECTIVE 
ELEVATOR 


(OHIO) 


e Insurer’s — , 
Employment of special inspectors 


While employed by the Red Top Brewing 
Company, the plaintiff was injured when a 
freight elevator in the employer’s building 
fell from the second floor. Plaintiff sued the 
Red Top Company’s insurer alleging that, 
pursuant to the Ohio statutes, the insurer 
had designated special inspectors of the 
elevators and had paid the salary of these 
persons; that the latter had negligently 
failed to inspect the elevators and to report 
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their defective condition to the state build- 
ing inspector; and had permitted the eleva- 
tor in question to be used in violation of 
law in order that defendant’s insurance on 
said elevator should be continued. Judgment 
for the defendant was affirmed. 

The general rule is that, in the absence of 
statute, a private person or corporation is 
not responsible for the acts of a special 
officer appointed by public authority, but 
employed and paid by the private person 
or corporation, when the acts complained of 
are performed in carrying out his duty as a 
public officer. “. . . There is no allegation 
that defendant had assumed the duty of the 
employer in relation to this elevator. The 
special inspectors could not, for that rea- 
son, have been engaged in the performance 
of a duty owing by the defendant. The 
state of Ohio in the exercise of its govern- 
mental or police power had legislated in the 
interest of the public safety and had created 
the office of special inspector to execute 
such legislation. The failure of the inspectors 
constituted misfeasance or nonfeasance in 
office, and a violation of the duty they owed 
to the state and not a private duty they 
owed to the defendant.” Judgment for the 
defendant was affirmed.—Taylor, appellant 
v. Continental Casualty Co. Ohio Court of 
Appeals, Hamilton County. January 22, 
1945..12 CCH NEGLIGENCE Cases 488. 


Joseph Lemkuhl, for appellant. 
Bert H. Long, Milton M. Bloom, for appellee. 


HORSE INJURED ON RACE TRACK 


(ILLINOIS) 


© Proximate cause 
Running against wire fence 
Horse forced off track 


The plaintiff’s horse War Minstrel was en- 
tered in a race at the defendant’s track at 
Arlington Park. One of the other horses 
forced plaintiff’s horse off the track during 
the race, and War Minstrel ran through 
a hedge into the infield and against a woven 
wire fence and injured itself. The fence had 
been constructed in the infield in order to 
take care of an overflow holiday crowd. 
Plaintiff charged negligence of the defend- 
ant in failing to remove the fence more 
than five days after the holiday. Judgment 
for the defendant was affirmed. 

Though it was defendant’s duty to keep the 
turf course free from obstruction so that 
the horses running upon it would have an 
opportunity to proceed thereon without any 
danger except that incidental to the usual 
running of a horse race said duty did not 
extend beyond the turf course. Horses were 
not expected to run loose in the infield. Al- 
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though the fence was placed in the infield by 
the defendant and although it contributed 
to the injury to plaintiff’s horse, this particu- 
lar condition was not a negligent condition 
which might reasonably have been antici- 
pated as a contributing cause of the accident 
to War Minstrel. The injury was caused 
by a chain of circumstances which could not 
reasonably have been foreseen. The trial 
court correctly held that the amended com- 
plaint set up no cause of action against de- 
fendant. Judgment for the defendant was 
affrmed.—Denemark et al., appellants v. 
Arlington Park Jockey Club, Inc. Illinois 
Appellate Court, First District. June 8, 1945. 
12 CCH NEGLIGENCE CAsEs 472. 


Charles J. Michal, Charles C, Spencer, Richard 
M. Spencer, for appellants. 


Sonnenschein, Berkson, Lautmann, Levinson & 
Morse, for appellee. 


HOTEL GUEST INJURED LOWERING 
IN-A-DOOR BED 
(ILLINOIS) 


e@ Assumption of risk 
Contributory negligence 
Knowledge of defects 


The plaintiff had an In-A-Door bed in her 
room in the hotel. It had been out of order 
for some time; the springs were not in good 
order and the bed Would come down too 
quickly. It had been repaired several ‘times 
at her request, but without significant effect. 
About 11 P. M. one night, the plaintiff 
began to lower the bed in order to retire. 
It fell down on top of her, knocked: her 
unconscious, and she was pinned under the 
bed until 5 A. M. the next morning. She 
sued for her injuries. She recovered a judg- 
ment. On appeal, the defendant contended 
that she had assumed the risk of lowering 
the defective bed and that she was guilty 
of contributory negligence. 


“We are constrained to hold that the instant 
contention of defendant is a meritorious one. 
For seven years plaintiff had used a Murphy 
In-A-Door bed. She had the right to have 
a stationary bed but because she transacted 
her business of facial uplifting and massage 
in her apartment she did not want that kind 
of bed, as it took up too much room and 
gave an uninviting aspect to the room. The 
defect in the bed was well known to plaintiff 
for a long time and she knew that the repair 
work done upon the bed by the house man 
did not remedy the defect. She controlled 
the operation of the bed, and she testified 
that ‘the bed never did work right. It just 
came down too quick’; that every day 
she noticed that there was something wrong 
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with it ‘because it kept coming down on its 
own accord and I was afraid it would hurt 
me’; that every time she started the bed 
down she feared it might fall on her and she 
‘was afraid it would hurt me’, and with full 
knowledge of the danger to her person when 
she operated the bed she continued day after 
day to subject herself to the hazard which 
finally brought about her injury. Her age, 
sixty-nine years; her height, five feet, two 
inches; weight, 130 pounds; the dimensions 
and weight of the bed, were additional fac- 
tors that tended to increase the risk of 
injury she assumed when she operated the 
defective bed. Under the state of facts 
shown by plaintiff’s evidence, she assumed 
the risk of injury and was guilty of con- 
tributory negligence as a matter of law.” 
Judgment for the plaintiff was reversed.— 
Duncan v. Chelsea Hotel Company, appel- 
lant. Illinois Appellate Court, First District. 
Released June 14, 1945. 12 CCH NEGLIGENCE 
Cases 445, 


Ross, Berchem & Schwantes, for appellant. 
David Alswang, Lee W. Carrier, for appellee. 


MINOR INJURED AT RECREATION 
CAMP 
(NEW YORK) 


© Fall from defective table 
Defective instrumentality 


The infant plaintiff was attending a recrea- 
tion camp conducted by the defendant, and 
was injured when she fell from a table upon 
which she had been standing for the purpose 
of hanging banners or similar decorations 
on a wall in the mess hall. Plaintiff was 
known as a “counsellor-in-training”, being a 
camper who received reduced rates while 
she was learning to act as a counsellor. 
She had been directed by a senior counsellor 
to accompany another girl, one Selma Rose- 
marin, who was a camper of superior rank 
to the plaintiff, to install the decorations. 
Selma directed the plaintiff to stand on a 
small table which was ordinarily used as 
a dining-room serving table. The case was 
submitted to the jury on the theory that 
the table was in a defective condition, of 
which defendant had constructive notice prior 
to the happening of the accident, and that 
defendant was guilty of negligence in failing 
to inspect it. 


“The jury was entitled to find from the evi- 
dence that an unstable serving table was a 
facility unsuitable and inadequate to do the 
work at hand, and that to permit the use 
thereof as a supporting structure by a child 
of plaintiff's age was dangerous. The evi- 
dence also warranted a finding that the selec- 
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tion of the instrumentalities to be employed 
in performing the work was delegated to 
Selma Rosemarin, who stood in the place 
of the defendant in discharging such duty, 
and that her negligence in that office was 
chargeable to defendant as an omission of a 
duty enjoined upon defendant.” Judgment 
for the plaintiff was affirmed.—Weisman, 
etc., et al. v. Camp Beecher, Inc., appellant. 
New York Supreme Court, Appellate Divi- 
sion, First Department. June 1, 1945. 12 
CCH NEGLIGENCE Cases 439. 


Clarence S. Zipp, Paul D. Carrigg, Daniel Miner, 
for appellant. 


Samuel Weisman, for respondents. 


TENANT INJURED BY FALL OF CEILING 


(CONNECTICUT) 


e Contractor’s liability 
Instructions 





Plaintiff occupied an apartment on the top 
floor of a building in which defendant, as an 
independent contractor, had been engaged in 
removing and replacing an old cornice. A 
scaffolding was built, resting on horizontal 
wooden supports, which extended outward 
through the windows of the top-floor tene- 
ments. The plaintiff was injured when a 
piece of plaster fell from the ceiling. An 
instruction given told the jury that “negli- 
gence must be shown by a failure to use 
reasonable care to find out in advance or as 
the work progresses whether it was likely 
to cause damage to the occupants of the 
apartment in which the plaintiff lived, and 
if so, to seasonably notify the occupants in 
order that they might take steps or precau- 
tions to protect themselves against damayes 
which cannot wholly be averted even by the 
exercise of reasonable care in the perform- 
ance of the work. Judgment for the plaintiff 
was reversed on appeal. It was held that 
the instruction given made possible a find- 
ing of liability even in the absence of negli- 
gence. The complaint was based on negligence, 
and contained no allegation that the work 
was inherently dangerous. Furthermore, the 
trial court erred in leaving to the jury the 
issue of whether the piling of heavy debris 
and other materials on the roof had any part 
in causing the ceiling to fall, since there was 
no claim of proof in support of plaintiff's 
allegation in this respect. A new trial was 
ordered.—Cackowski v. Jack A. Halprin, 
Inc. Connecticut Supreme Court of Errors. 
Released June 14, 1945. 12 CCH NEGLIGENCE 
Cases 368, 


James W. Carpenter, for appellant, defendant. 


Morton E. Cole, Louis W. Webber, Cyril Cole, 
for appellee, plaintiff. 
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PATRON STRUCK BY FOUL BALL 
AT BASEBALL GAME 


(OKLAHOMA) 


e Assumption of risk 
Primary negligence 
Degree of care 


Who is to blame, patron or park, when the 
patron “has a choice of a safe place and a 
less safe place to view a baseball game and 
chooses the latter and is injured as a result 
of exposure to a known danger”? Luella 
Hull went to a baseball game on August 14, 
1941, and while sitting in an unscreened part 
of the grandstand, she was struck and in- 
jured by a foul ball. She sued the baseball 
park owners, contending that it was their 
duty to exercise a high degree of care to 
protect the persons who paid admission to 
the entertainment. She also relied on the 
rule that where the evidence is such that 
reasonable men may fairly differ as to 
whether the facts constitute negligence, the 
question is one for the jury to decide. De- 
fendants contended that their duty was sim- 
ply to afford protected seats for those of 
the patrons who desired them and that they 
performed this duty by screening a reason- 
able number of seats. The defendants’ theory 
was sustained by the trial court. A demurrer 
to the evidence was sustained and the cause 
dismissed. 


The issue of law presented upon appeal was 
whether it was negligent for defendants to 
fail to screen that portion of the grandstand 
from which plaintiff watched the ball game. 
The plaintiff stressed the fact that Hum- 
phries, business manager of the baseball 
club, told plaintiff that he knew someone 
was likely to be hurt by foul balls. As to 
this point, the court said: “Such admissions 
are ordinarily admissible as to the existence 
of any fact which they have a tendency to 
establish. ... But a mere acknowledgement 
of fault or liability is insufficient to establish 
the same if there is no liability for actionable 
fault present as a matter of law, as where 
such admission is made in ignorance of 
declarant’s rights and responsibilities. . . . 
The issue recurs as to whether, when a 
person has a choice of a safe place and a 
less safe place to view a baseball game and 
chooses the latter and is’ injured as a result 
of exposure to a known danger, the court 
as a matter of law may determine upon the 
absence of primary negligence. Michigan 
Law Review, February, 1943, Vol. 41... 
suggests: ‘It has never occurred to anyone 
that legal wrong is done by such an acci- 
dent . . . even to a spectator who is taking 
no part in the game. Perhaps, in England, it 
still “isn’t cricket” to attempt to shift the 
loss for injuries received while participating 
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in sport, or watching such spectacles... 
The court continued: “The plaintiff in error 
contends that the defenses of assumption of 
risk and contributory negligence under Art. 
23, Sec. 6, Constitution of Oklahoma, are 
in all cases questions of fact to be deter- 
mined by the jury and that these defenses 
cannot become questions of law. .. . How- 
ever, in Oklahoma Pipe Line Co. v. Fallin, 176 
Okla. 474, 56 P. (2d) 372, it was held: 
“Where the evidence is such that reasonable 
men would not differ in their conclusions 
therefrom, and those conclusions, coupled 
with the properly applicable principles of 
law, indicate liability or the absence thereof, 
the court should direct the proper verdict.’ 
In the cited case, it was held as a matter of 
law that recovery could not be had for an 
injury resulting from a scraper catching 
upon a root that broke and it was held 
that the theory that defendant failed to 
provide the employee a safe place to work 
was not applicable for it could not be said 
that the employee was imposed upon by 
being directed into a place of danger; con- 
sequently there was no evidence tending to 
show primary negligence as a breach of duty 
on the part of defendant. As in that case, 
proof of injury is not enough, but the plain- 
tiff must go further and offer proof of some 
fact from which it may reasonably be in- 
ferred that defendants were in some way to 
blame for the injury. . .. As we view the 
case, there was no unreasonable risk not 
appreciated by the plaintiff as a spectator of 
the baseball game. As a consequence, the 
trial court was justified in determining upon 
failure to prove primary negligence.” The 
judgment for defendants was affirmed.— 
Hull v. Oklahoma City Baseball Company 
et al., defendants in error. Oklahoma Su- 
preme Court. June 12, 1945. 12 CCH NEc- 
LIGENCE CASES 437. 


B. H. Carey, 900 Telephone Bldg., Oklahoma 
City, Okla., for plaintiff in error. 


Duke Duvall, Dudley, Duvall & Dudley, 1501 
Apco Tower, Oklahoma City, Okla., for de- 
fendants in error. 


“TABLE ROCKER” INJURED AT FAIR 
GROUND 


(WISCONSIN) 
© Defective platform 


Have you ever watched the vaudeville stunt 
known as “table rocking”? The performer 
piles tables on top of one another, five or 
six high, and a chair on top of the tables; 
then he rocks the tables back and forth, 
keeping them in balance until he is ready 
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to have them fall with him; and when they 
do fall, he miraculously comes down cat- 
like on his feet, safe and sound. What would 
happen if the miracle did not come off? 
Ben Bergor was the acrobat engaged to do 
the table-rocking stunt at the Victory Har- 
vest Fair conducted by the defendant asso- 
ciation. The performance was to be given 
outdoors, and a platform was improvised. 
When the plaintiff tested it for his act, it 
was springy and weak. The defendant made 
some repairs and improvement of the plat- 
form, but it was still not satisfactory to the 
plaintiff. On Thursday evening, plaintiff 
had difficulty in performing his act because 
of the condition of the platform which 
caused his tables to “walk.” On Friday 
evening in the middle of the act, while plain- 
tiff was holding the tables in balance, there 
was a sudden lurch and the tables tipped 
backwards, causing plaintiff to fall. He sus- 
tained the injury for which he brings this 
action. Immediately after the accident, wit- 
nesses noticed a hole in the platform about 
one and one-half feet from where the tables 
were set up when the act started. One 
witness testified that when plaintiff stood 
on the tables, the hole was about a foot and 
a half from the right rear leg of the bottom 
table; and the plaintiff fell. about five feet 
farther to the right toward the back drop, 
and away from where he would ordinarily 
fall. In a special verdict, the jury found 


that defendant had failed to furnish a plat- 
form as free from danger to the safety of 


frequenters as the nature of the stage or 
platform, the nature of the use to which it 
was put, would reasonably permit with re- 
spect to the strength of the floor; and that 
such failure was the natural cause of the fall 
of plaintiff. A judgment based on this ver- 
dict was affirmed on appeal. “The platform 
provided was weak and not adapted to the 
purposes for which it was to be used and 
the circumstances of the accident reason- 
ably raise the inference that the accident 
was caused by the platform beneath the leg 
of plaintiff's table giving way and a sinking 
of the floor. The testimony of Stanley Rich, 
as previously set out, concerning the posi- 
tion of the hole in the floor in relation to 
the place where the’tables were set up 
and the direction in which the tables fell 
when the accident occurred, justifies this infer- 
ence.” Judgment for the plaintiff was 
affirmed.—Mennetti v. West Side Business- 
men’s Assn., appellant. Wisconsin Supreme 
Court. May 1, 1945. 12 CCH NEGLIGENCE 
Cases 165. , 

Wilkie, Toebaas, Hart & Jackman, 
Wis., for appellant. 


Hill, Beckwith & Harrington, Madison, Wis., 
for respondent. 
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